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are fundamental elements of the Policy 
of our Department. 
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EWLY INAUGURATED Governor LeRoy Collins, member of the Tallahassee 
Bar, has long been an active participant in the affairs of The Florida Bar. 

As a member of the legislature, he was influential in the passage of the 
Bar-sponsored Act which created the Judicial Council of Florida, perhaps our 


most important accomplishment in the field of judicial administration. 


Collins’ background as a practicing lawyer, with a lawyer’s interest in the 
‘problems of his profession, is indicated by his previous committee memberships. 
He was one of the early proponents of integration, and served for several years 
on the old Florida State Bar Association Special Committee on Integration; 
a similar interest has been manifested by his memberships on committees handling 
statutory revision, publication of The Florida Bar Journal, and the Constitution. 
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President’s Page 


A EMBERS OF The Florida Bar in each 
of the odd-numbered judicial cir- 
cuits are called upon to elect their 
representatives to the Board of Gov- 
ernors for a two year term commencing 
with the conclusion of the annual con- 
vention. All nominations of candidates 
must be filed with the Executive Sec- 
retary by January 
31st. Provisions gov- 
‘erning the elections 
are set forth in Ar- 
ticle III of the In- 
tegration Rule and 
Article II of the By- 
Laws. See pages 
205-206 and pages 
212-213 of your Ros- 
ter and Directory of 
The Florida Bar. 

It is of vital im- 
portance to you and to The Florida 
Bar that your representatives on the 
Board of Governors continue to be 
lawyers of outstanding ability. They 
speak for you and the 6077 lawyers of 
Florida in administering the affairs of 
The Florida Bar and determining pol- 
icy. Selection by your fellow lawyers 
as their representative upon the gov- 
erning body of the foremost state bar 
association in the nation is a high 
honor, but the great responsibilities of 
the office, and the time, energy and 
expense involved, make it imperative 
that this honor be accorded to those 
imbued with a deep spirit of service 
and great devotion to the legal profes- 
sion. Working with lawyers of the cali- 
ber that serve on the Board of Gov- 
ernors is an experience that will never 
be forgotten. 

If you reside in one of the eight odd 
numbered circuits, won’t you take the 
time this year to nominate and cast 
your ballot for the representative of 
your choice? You owe it to yourself 
and The Florida Bar to do so. 
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Legislative Program 

The Board of Governors at the mid- 
winter meeting in Orlando adopted a 
portion of the legislative program of 
The Florida Bar. Time was not suf- 
ficient to complete the consideration of 
all legislative proposals submitted, and 
further consideration will be given to 
the legislative program at the next 
meeting of the Board. The legislation 
approved and endorsed appears in this 
issue of the Bar Journal. Your com- 
ments and suggestions will be grate- 
fully received. 
Next Board Meeting 

The Board of Governors will hold its 
sixth meeting of this administrative 
year at Panama City on February 4th 
and 5th, pursuant to the long standing 
invitation of the Fourteenth Judicial 
Circuit Bar Association. Final consid- 
eration of legislative matters will be 
on the agenda for this meeting. You 
are cordially invited to attend and par- 
ticipate in the meeting. 
New Supreme Court Rules 

The new Supreme Court Rules, effec- 
tive on March 15, 1955, will be mailed 
to each member as a service of The 
Florida Bar. The Committee on Civil 
Procedure has been requested to make 
a comprehensive study of the new rules 
and submit a report. The Rules Com- 
mittee of the Supreme Court has indi- 
cated its willingness to meet with a 
sub-committee of the Committee on 
Civil Procedure to discuss the new 
rules. We are greatly indebted to Mr. 
Justice H. L. Sebring for his coopera- 
tion and assistance in providing in- 
formation concerning the new rules. 
Real Property Section 

The By-Laws governing the newly 
created Real Property Section of The 
Florida Bar are set forth on pages 
130-134 of your Roster and Directory. 
All members of The Florida Bar in- 
terested in the law of real property are 
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urged to become members of the Sec- 
tion. Paul Game has been appointed 
Chairman of the Real Property Section. 
All applications for membership should 
be sent to him. Now is the time to be- 
come a member of this important Sec- 
tion so that you may participate in its 
activities at the annual convention. Do 
it today. 


Revision of Disciplinary Procedure 
Revision of the disciplinary proce- 
dure of The Florida Bar has been under 
consideration for some time by the Com- 
mittee on Disciplinary Procedure. The 
committee, through Chairman William 
D. Barfield, has made recommendations 
for a complete revision. Such proposal 
will be considered by the Board of 
Governors at the Panama City meet- 
ing. A revision is greatly needed in 
order to insure that the public will be 
protected from unscrupulous lawyers, 
and that members of the Bar may be 
protected from unfounded charges. 


Memorial Service for Judge Strum 

Chief Judge Joseph C. Hutcheson has 
requested The Florida Bar to make the 
arrangements for a memorial service 
honoring the late Judge Louie W. 
Strum to be conducted during the ses- 
sion of the United States Court of Ap- 
peals at Jacksonville, February 28, at 
10:30 am. President-Elect Donald 
K. Carroll is serving on behalf of The 
Florida Bar in arranging the program. 
All members of The Florida Bar are 
cordially invited to attend. 


Miami Institute on Legal Ethics 


You are urged to make your plans 
to attend the second annual Institute 


on Legal Ethics to be held at the Dade 
County Auditorium in Miami on Feb- 
ruary 25th under the joint sponsorship 
of The Florida Bar, the Dade County 
Bar Association and the University of 
Miami School of Law. The program 
arranged under the direction of Giles 
J. Patterson is outstanding. No law- 
yer interested in legal ethics can afford 
to miss this state-wide Institute. Make 
your reservations now to insure accom- 
modations. 


The Annual Convention 
Reservations for hotel accommoda- 
tions at the annual convention at Mi- 
ami Beach on March 31, April 1 and 
April 2 are being received in increas- 
ing numbers. Better make yours right 
now. Use the registration blank con- 
tained in this issue of the Bar Journal. 
The convention program being ar- 
ranged under the direction of J. Lance. 
Lazonby promises to surpass all prior 
ones. Important matters of policy will 
be voted on at the convention. You 
should have a voice in determining 
them. The pre-convention institutes to 
be conducted by the University of 
Miami School of Law on March 28, 29 
and 30 will be outstanding. Plan now 
to come early and stay late. The Con- 
vention Committee, under the direction 
of Chairman Harry Zukernick, has 
planned activities that will make your 
visit to South Florida most enjoyable. 


Wore 


PRESIDENT 
The Florida Bar 


(Delinquency fee imposed after January 31st) 


THANKS 


@ for your prompt payment of 1955 dues 
@ for your cooperation in using the special dues envelope 


@ for your help in correcting names and addresses f 
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Participants in the medico-legal institute held by the Jacksonville Bar Assn. 
are pictured above as Hugh G. Head Jr., Atlanta attorney (standing), launches 


the program. To the right are Dr. W. Tracy Haverfield, Dr. Mortimer D. Abrash- 
kin, Miami surgeons who were on the institute program, and George C. Young, 
chairman of the association’s legal institute committee and moderator of the 
panel discussions. At left are panel members Chester Bedell and Charles R. Scott 
of the local Bar. Co-sponsors of the Institute were The Florida Bar and the 
General Extension Division of Florida. First of its kind in the area, the Institute 


drew a large and receptive audience. 


Varied Program Set for 
Pre-Convention Institutes 


Douglas D. Batchelor of Miami, 
Chairman of the Special Committee set 
up to cooperate with the University 
of Miami on a series of pre-convention 
institutes, recently announced prelim- 
inary plans for a “law week” in con- 
junction with the forthcoming sixth 
annual convention at Miami Beach. 

A new feature of our annual meet- 
ings, the pre-convention institutes will 
permit members attending the con- 
vention itself to come early for a pro- 
gram designed to appeal to all prac- 
ticing lawyers. The institutes will be 
conducted by the University of Miami 
School of Law under the joint auspices 
of the school and The Florida Bar. 
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On Monday, March 28th, through 
Wednesday, March 30th, the field of 
insurance law, with special emphasis 
on recent developments, will be cov- 
ered in eight sessions. 

Also on Monday through Wednesday, 
major sessions will analyze recent de- 
velopments in the fields of tax law 
(three sessions), military law (two 
sessions), food, drug and cosmetic law 
(two sessions) and judicial reform 
(afternoon panel). 

At the same time, Monday through 
Wednesday, the University will sched- 
ule an elementary program designed 
primarily for law students. On Mon- 
day, the subject discussed will be crim- 
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inal law and procedure. Court of 
Crimes Judge Ray Pearson will be the 
feature speaker. Members of the Coun- 
ty Solicitor’s and State Attorney’s 
staffs will participate, and thorough 
analyses will be made of all steps in- 
volved in defending and prosecuting a 
criminal case, with emphasis on pro- 
cedure. On Tuesday, domestic rela- 
tions procedures will be discussed; on 
Wednesday, the plaintiff’s and de- 
fendant’s sides of a negligence case 
will be analyzed by experts. 


Judicial Reform Sessions Will 
Carry Over Into Convention 


On Wednesday afternoon, Miami 
Daily News Columnist Bill Baggs and 
University of Miami Government De- 
partment Chairman Dr. Don Larson 
will participate in a discussion of ju- 
dicial reform. They will cross examine 
experts Sheldon Elliott, President of 
the American Association of Law 
Schools and Director of the Institute 
of Judicial Administration, famed 
Washington lawyer Thurman Arnold, 
and Robert Storey, past president of 
the American Bar Association. Yale 
Dean Emeritus Wesley A. Sturges will 
moderate. 


On Thursday afternoon, discussion 
of the subject will continue with a 
presentation of the latest plans of the 
Judicial Council. Presenting the plans 
will be William A. McRae, Jr. of Bar- 
tow, past president of The Florida Bar; 
E. Dixie Beggs of Pensacola, past 
president of the Florida State Bar As- 
sociation; Circuit Judge C. E. Chilling- 
worth of West Palm Beach, Justice 
Elwyn Thomas, presiding officer of 
the Council; and S. Kendrick Guernsey 
of Jacksonville, president of Gulf Life 
Insurance Company and a lay member 
of the Council. 

Lay members of the Judicial Coun- 
cil will be guests of The Florida Bar 
during the discussions of the judicial 
reform. 

On Thursday, March 31st, the open- 
ing day of the convention itself, Gov- 
ernor LeRoy Collins will address the 
opening business meeting. The morn- 
ing business session will be followed 
at 2 p.m. by the presentation of the 
Judicial Council’s report. 

Of particular interest to all prac- 
ticing lawyers will be a Saturday 
afternoon Institute featuring nation- 
ally prominent authorities on the sub- 
ject of “How to Settle a Lawsuit”. 


1 Volume 


251 MAIN STREET 


DEFENDING AND PROSECUTING 
FEDERAL CRIMINAL CASES 
2nd Edition 


by 
Housel & Walser 


A popular publication written under the new 
Federal Rules of Criminal Procedure 


DENNIS & CO., INC. 


$20.00 


BUFFALO 3, NEW YORK 


JANUARY, 1955 
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“AS THE LAWYER FOR THE DEFENSE” By William Sharp 


The above is one of a special group of siz, signed, original, limited edition 
lithographs of particular interest to members of the Bar. Commissioned by 
Associated American Artists to create a series of lithographs portraying American 
court scenes, artist William Sharp has captured courtroom atmosphere that 
should satisfy the most exacting lawyer in his search for noteworthy contempor- 
ary art. The lithographs are especially suitable for office or den decoration. 

The set of six may be purchased at $25.00, matted, from Associated American 
Artists, 711 Fifth Avenue, New York 22, New York. Individual pictures at $5.00 
each, or a free brochure, also are available. 


THE LAW OF LABOR RELATIONS 
by 
Ralph A. Newman 


Professor of Law, St. John’s University 


A balanced treatment of Legal and Economic Problems 
with provision for Pocket Supplementation 


1 Volume $7.50 
DENNIS & CO., INC. 


251 MAIN STREET BUFFALO 3, NEW YORK 
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The Dilemma of “Free Press vs. Fair Trial’: 
Miami Institute Seeks Answer 


other ethical problems to be discussed 


Giles A. Patterson of Jacksonville, 
Chairman of the Committee on Legal 
Education and Admissions to the Bar, 
has announced final 
plans for the forth- 
coming 1955 Insti- 
tute on Legal Ethics. 
The meeting will 
carry on the tradi- 
tion of last year’s 
widely publicized 
ethics institute at 
Gainesville, first of 
its kind in the coun- 
try. It will be held 
on February 25th 
at the Dade County Auditorium. 

An all-day affair, the institute will 
start with the introduction of Wesley 
A. Sturges, Dean Emeritus of Yale 
Law School and president of the Amer- 
ican Association of Law Schools, by 
Dean R. A. Rasco of the University 
of Miami. Sturges, a noted legal scholar, 
writer and educator, will deliver the 
opening address at 10 a.m. At 11 a.m., 
Judge Philbrick McCoy of the Superior 
Court of California, will discuss “The 
Argosy of a Law Suit”...a step-by- 
step discussion of the ethical problems 
encountered in a law suit, presented in 
a chronological order. McCoy is the 
newly appointed chairman of an Amer- 
ican Bar Association special committee 
to revise the Canons of Ethics. McCoy’s 
speech will be followed by a question 
and answer period. 


NEWTON 


Law vs. Press 


The afternoon session, beginning at 
2 o’clock, will feature an exchange of 
viewpoints between representatives of 
two professions, law and journalism, on 
one of the most controversial subjects 
currently under discussion—the point 
where the rights of a free press affect 
the individual’s right to a fair trial. 
Specifically, the subject matter will be 
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Canon 20 of the American Bar Asso- 
ciation and Canon 35 of the Code of 
Judicial Ethics. Judicial Procedures 
will be viewed in light of the news 
gathering needs of press, television, 
and radio. Particular timeliness was 
added to the topic after it was picked 
by the widely publicized Sheppard 
murder trial in Cleveland. Public de- 
bate on this question may well lead to 
formulation of mutually acceptable 
rules for interpreting legal actions to 
the public in Florida. 

Feature speakers representing news- 
gathering media are V. M. Newton, Jr., 
managing editor of the Tampa Morn- 
ing Tribune and editor Alexander 
Jones, Syracuse. 

Representing the Bar will be Louis 
Waldman of New York, a noted au- 
thority on the subject, and Judge Me- 
Coy, who has lectured widely on this 
problem before American Bar Associ- 
ation audiences. 

Newton is a graduate of the Univer- 
sity of Florida, where he was a mem- 
ber of the Blue Key Society, Phi Delta 
Theta fraternity and Sigma Delta Chi 
(professional Journalism fraternity). 
He joined the Tampa Times in 1926, 
following his graduation, and from 
there moved to the Tribune as sports 
editor in 1930. He became managing 
editor in 1943. 

Newton is nationally known for his 
work as Chairman of the National 
Freedom of Information Committee of 
Sigma Delta Chi fraternity. This year, 
as vice-president and member of the 
board of the Associated Press Manag- 
ing Editors Association, he has repre- 
sented the viewpoint of the press on 
Canon 35 before a number of audiences. 
For meritorious service in the news- 
paper profession, he has received three 
citations in the past year. 

University of Miami law students 

(Cont’d.) 
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will be Newton’s seventh college audi- 
ence. He has lectured previously at 
Columbia, Kansas, Penn State, Geor- 
gia, Florida and Florida Southern. 
Banquet Address 

U. S. Court of Appeals Judge John 
J. Parker of the Fourth Circuit will 
be the feature speaker at the conclud- 
ing banquet. The dinner, slated to be- 
gin at 8 p.m., will be held in the Uni- 
versity of Miami dining hall. Tickets 
will be three dollars per person, and 
may be obtained in advance from Miss 
Dorothy McMaster, Executive Secre- 
tary of the Dade County Bar Associ- 
ation. 

No registration fee will be charged 
for the Institute itself. 

A joint project of The Florida Bar, 
the Dade County Bar Association, and 
the University of Miami School of Law, 
this Institute represents an important 
step in the assumption of responsi- 


bility by Florida lawyers in an area 
where the public interest transcends 
that of the two professions involved. 


Lake-Sumter Institute 
Program Announced 


On January 28, the Lake-Sumter Bar 
Association will present a Legal In- 
stitute featuring tax law and the new 
rules of civil procedure. 

John P. Wilkerson of Eustis, Presi- 
dent of the Lake-Sumter Bar, has an- 
nounced the following program: 

William R. Frazier of Jacksonville 
will speak on “Highlights of the In- 
ternal Revenue Code of 1954’; Winston 
E. Arnow will discuss “The New 1954 
Rules of Civil Procedure”; Darrey A. 
Davis of Miami Beach, President of 
The Florida Bar, will be speaker at 
the banquet to be held in conjunction 
with the Institute. 


Application for Registration 1955 Legal Ethics 
Institute 
DADE COUNTY AUDITORIUM 
February 25th, 1955 


Miss DorotHy McMaster, Executive Secretary 


Dade County Bar Association 
514 Security Building 
Miami, Florida 


I plan to attend the Institute sessions (no registration fee). 


[] Please find enclosed my check for $.. 


_ for persons 


at $3.00 per person for the evening ‘banquet at t the University of Miami 


Dining Hall. 
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Shown above at left during an. Institute meeting of the Twelfth Circuit Bar 
Association are, standing 1. to r.: Baya M. Harrison, Jr. of St. Petersburg, who 
presented the speakers; J. Lance. Lazonby of Gainesville, chairman of the Legal 
Institutes Committee; Univ. of Fla. Law Prof. George John Miller, who spoke 
on “Florida Extraordinary Writs’; Asst. Atty. Gen. Charles Tom Henderson, 
who spoke on “Statutory Revision’. Seated, 1. to r. are Fred H. Mellor of Ft. 
Myers, incoming President of the Twelfth Circuit Bar; Paul M. Souder of Sara- 
sota, President of the Twelfth Circuit Bar; Lynn N. Silvertooth, Secretary of the 
Sarasota Bar Association, and William C. Grimes of Bradenton, President of 


the Manatee County Bar Association. 


At top right, Henderson demonstrates the results of Florida’s up-to-date statu- 
tory revision process to Lazonby, Miller and Silvertooth. Arrangements for the 
afternoon program were made by Silvertooth. 


Admissions to the Bar: Who and How? 


St. Pete conference to explore 


On Saturday, January 22, state and 
national law school and bar leaders will 
gather in St. Petersburg for a round 
table discussion on the subject of ad- 
missions to the bar. Speakers will dis- 
cuss such problems as the adequacy of 
present statutes relating to the State 
Board of Law Examiners, control of 
the Board by the Supreme Court, and 
the need for new regulations to investi- 
gate moral fitness of applicants. 

Co-sponsors will be The Florida Bar, 
acting through its Committee on Legal 
Education and Admissions to the Bar, 
and the new Stetson Law College. 

Special invitations have gone out 
to Governor LeRoy Collins, Judicial 
Council presiding officer Elwyn Thom- 
as, the Chief Justice and the Justices 


of the Supreme Court of Florida, the 


deans of all Florida law schools, mem- 
bers of the Board of Governors, and 
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present admission procedures 


the presidents of all local bar associ- 
ations. Also invited are members of 
the Florida legislature, and national 
authorities from the American Bar As- 
sociation, the American Association of 
Law Schools and the National Confer- 
ence of Bar Examiners. 

Leading discussions will be Olin E. 
Watts of Jacksonville, Chairman of the 
Florida State Board of Law Examiners, 
Dean Albert J. Harno of the Univer- 
sity of Illinois College of Law and 
President of the American Judicature 
Society, and Judge Mark E. Lefevre 
of the Philadelphia Orphans Court, 
former secretary of the Pennsylvania 
Board of Law Examiners and now a 
member of that board. Other discus- 
sion leaders will be John Hervey, ad- 
viser to the Council of the Section on 
Legal Education of the ABA, and John 
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M. Allison of Tampa, former president 
of The Florida Bar and_ presently 
chairman of the Section on Legal Edu- 
cation of the ABA. Allison, Watts and 
U. of Fla. Law School Dean Henry 
Fenn are Floridians nationally known 
in this field. 


A social interruption will be pro- 


vided by a buffet luncheon at the law 
college. 

Since few matters so directly affect 
the Bar as the procedures by which 
its members are admitted, Chairman 
Giles Patterson has urged all lawyers 
to attend and participate in this con- 
ference. 


INTERIM BUDGET—JANUARY Ist - JUNE 30th, 1955 


THE FLORIDA BAR OFFICE: 


Balaries amd Social SOCUTIEY $ 9,000.00 
Telepnone and “‘Telesraph 500.00 
Prinvine ANG MAMCOSTAPNINE 500.00 
$14,740.00 
INTERNAL ORGANIZATION: 
Orwanigational dues: Of SB... . $ 160.00 
President’s Expense allowance 1,200.00 
President-Elect’s Expense allowance ..............0........0.0.000..... 1,000.00 
Sections and Committees: 
Public Relations Comm. $4,000.00 
Legal Institutes Committee -........00000000000000000... 3,000.00 
Legal Education and Admission to Bar Com- 
mittee (2 proposed Institutes) ................ 2,000.00 
Committee: 1,000.00 
Disciplinary Committee 1,000.00 
Publications Committee (Sup. Ct. Rules & re- 
Convention (Including Conv. Institutes) .............. 2,500.00 
General Committee 1,000.00 12,000.00 
$18,960.00 
THE FLORIDA BAR JOURNAL: 
$ 8,050.00 
GRIEVANCE MATTERS: 
Circuit Grievance Committees ....................-.c-ccccssccsecesceenssse-e $ 1,000.00 
$ 1,900.00 
MISCELLANEOUS EXPENSES 500.00 
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HOTEL RESERVATION BLANK FOR 
1955 ANNUAL CONVENTION 


Mr. Stewart Campbell 
Assistant Manager in Charge 
Reservations 

Roney Plaza Hotel 

2301 Collins Avenue 

Miami Beach, Florida 


Dear Sir: 


Please reserve in my name indicated accommodations at the indicated 
hotels for the Sixth Annual Convention of The Florida Bar, March 31, 
April 1 and 2, 1955, at Miami Beach: 


Address: 


Number in Party: 
CHECK ACCOMMODATIONS DESIRED 


[] Roney Plaza (Headquarters) Single ($10 daily) == ae 
or 
Single ($14 daily)... 
Double ($14 daily)... 
Double ($16 daily)... oO 
Double ($18 daily)... 
| Double ($14 daily). oO 
{ 
(] Wofford Beach Double ($8 daily with connect- 
Double (private bath): 
($14 daily) __ 
(1 Prince Michael | Single or Double: 
oO 
(Date) 
(Date) 


[] I will attend the pre-convention legal institutes on March 28, 29 and 30. 
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A PROPOSED REVISION OF 
ARTICLE V 
OF THE FLORIDA CONSTITUTION 


January 3, 1955. 
To the Bench and Bar of Florida: 


The Florida Judicial Council for move than a year has been considering 
a proposed revision of the judiciary article of the state constitution. This is the 
latest of a series of drafts which have been attempted. 


The Judicial Council believes that no draft should be submitted to the 
legislature, or proposed by it to the people, until it has run the gauntlet of 
examination and criticism by the bench and bar, as well as civic organizations 
and laymen. If the revision is the result of this united effort, and not merely 
the views of a very small group, it is far more likely to produce the greatly- 
to-be-desired improvement in the administration of justice in this state. 


The Judicial Council itself is not yet committed to the adoption of this draft. 
We are divided in opinion as to some of its provisions. We recognize that even 
in its composition, improvements in language and arrangement can be made. 
We invite expressions from all, both as to fundamental provisions and as to 
composition and arrangement. 


The Judicial Council desires that all suggestions be in its hands by January 
29th, 1955, or earlier. Communications should be addressed to: 
The Florida Judicial Council 
Supreme Court Building 
Tallahassee, Florida 


The members of the council are as follows: 


Elwyn Thomas Chairman, Bolivar F. Hyde, Jr. 
Justice, Supreme Court, Theater Chain Operator, 
Tallahassee Lakeland 
Herbert Bayer, Newspaper Man, Robert L. McCrary, Jr. 
Jacksonville County Judge, 
N. Ray Carroll, Banker, Marianna 
Kissimmee, Florida William A. McRae, Jr. 
E. Dixie Beggs, Attorney, 
Attorney, Bartow 
Pensacola 

All 
C. E, Chillingworth, 
Circuit Judge, 
West Palm Beach Perry Nichols, Attorney 
Richard W. Ervin, Miami 
Attorney General of Florida, William I. Stinson, Jr. 
Tallahassee ; President, Fisher Hardware Co. 
Marion T. Gaines, Newspaper Man, DeFuniak Springs 
Pensacola 
Richard J. Gardner, Attorney, Max Paul, Merchant, 
Quincy Miami Beach 
S. Kendrick Guernsey, Julius Jay Perlmutter, 
President, Gulf Life Ins. Co. Realtor, 
Jacksonville Miami Beach 
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Summary of This Draft 


The reader will find it helpful to familiarize himself with the table of 
contents before studying the draft. This will afford a preview of the contents, 


and the transitional and other details of the schedule (Section 36) can be grasped 
more quickly. 


General administrative authority over all courts in the state is vested 
in the chief justice, to be exercised in accordance with rules of the supreme court. 
This would integrate the state court system under an administrative head com- 
parable to the administrative office of the federal courts. The supreme court 
is also made responsible for the assignment of justices and judges to other 
courts, the promulgation of rules governing practice and procedure, the regula- 
tion of admissions to the bar and the disciplining of attorneys. 


Relief from the excessive load now carried by the supreme court, as well 
as a forum for more expeditious and less expensive appeals, is to be expected 
from the creation of district courts of appeal. These courts will have final appel- 
late jurisdiction in the great bulk of litigation and will sit at least once annually 
in each judicial circuit of the state. However, appeals will lie directly to the 
supreme court in civil cases involving substantial constitutional questions and 
from death sentences. In a few instances the supreme court may review at its 
discretion decisions of the district courts of appeal, such as cases involving 
questions of great public and general interest or where there are conflicts in 
decisions of the district courts of appeal. 


The trial courts, which presently vary in number and jurisdiction through- 
out the state, are consolidated into two courts. One is the circuit court sub- 
stantially as we know it now and the other is the court of record in which 
will be consolidated an approximation of the present jurisdiction of all courts 
in each county other than the circuit court. Both the circuit court and the court 
of record may be organized into special divisions, and certain existing juvenile 
courts would automatically become special juvenile divisions of the court of 
record in their counties. The Judicial Council is divided as to whether there 
should be a fixed and uniform jurisdiction for courts of record throughout the 
state or a flexible and variable division of jurisdiction (within prescribed limits) 
between the circuit court and the court of record as the legislature may prescribe 


for each county. The alternatives appear at Section 14 and in the notes under 
this section. 


In lieu of justices of the peace and small claims courts, the circuit judges are 
authorized to appoint magistrates, to serve at their pleasure, to act as committing 
magistrates and to try misdemeanors where the accused waives jury trial and 
civil actions up to $500.00 in value where the parties waive a jury. The circuit 


court will have final appellate jurisdiction of judgments and sentences of magis- 
trates. 


It is believed that magistrates, who may be directed to sit anywhere in 
the county, can dispose of most traffic cases and other misdemeanors “on the 
spot” with a minimum of expense. Likewise, they can make the benefits of 
existing small claims courts available throughout the county. As magistrates 
will be selected by and under the supervision of the circuit court, a high quality 


of justice can be expected at the level which affects the largest number of our 
citizens. 


This draft adopts the American Bar Association plan for the selection of 
judges at the appellate level. By local option the voters in any judicial circuit 
-may adopt this plan for the selection of circuit judges. However, judges of the 


court of record would always continue to be elected by the voters of their re- 
spective counties. 
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The state attorney is made responsible for the prosecution of all criminal 
offenses in his circuit, thus eliminating the consequences of divided authority. 
Also, the clerk of the circuit court is made the clerk of the court of record, 
thereby consolidating in one office all recording and filing of legal documents. 

Adequate protection is accorded to all elected officials in office on the 
effective date of the amendment by continuing them in office until the expira- 
tion of their respective terms without any reduction in compensation. Incumbents 
of any judicial office are further exempt from qualifications prescribed in the 
draft so that they may seek re-election at any time. 

It is reiterated that this draft is tentative only. Your questions, suggestions 
and criticisms are not only invited but urgently requested. 


TABLE OF CONTENTS 
TENTATIVE DRAFT OF REVISION OF ARTICLE V. 
JUDICIAL DEPARTMENT 


Section 1. Courts 
Section 2. Administration 
Section 3. Practice and Procedure 
SUPREME COURT 
Section 4. Organization of Supreme Court 
Section 5. Jurisdiction of Supreme Court 
Section 6. Chief Justice of Supreme Court 
DISTRICT COURTS OF APPEAL 
Section 7. Appellate Districts 
Section 8. District Courts of Appeal 
Section 9. Jurisdiction of District Courts of Appeal 
CIRCUIT COURTS 
Section 10. Judicial circuits 
Section 11. Jurisdiction of Circuit Courts 
Section 12. Magistrates of Circuit Court 
Section 18. Clerk of Circuit Court 
COURTS OF RECORD 
Section 14. Courts of Record—Jurisdiction 
Section 15. Judges of the Courts of Record 
Section 16. Courts of Record—Jurisdiction in Juvenile cases. 
SELECTION AND TENURE OF JUDGES 
Section 17. Eligibility for Office 


Section 18. 
Section 19. 
Section 20. 
Section 21. 
Sectior 22 
Section 23 


Methods of Selecting Circuit Judges 

Judicial Appointments 

Supreme Court Judicial Nominating Commission 
District Courts of Appeal Nominating Commissions 
Circuit Court Judicial Nominating Commissions 
Commissions, General Provisions 


Section 24. 
Section 25. 
Section 26. 
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Elections 
Terms of Office 
Retirement, Suspension and Removal 
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Section 27. Prohibited Activities 

Section 28. Judicial Salaries and Expenses 
Section 29. Judicial Council 

Section 30. State Attorneys 

Section 31. Clerks and Marshals of Supreme Court and District Courts of Appeal 
Section 32. Juries 


Section 33. Admission and Discipline of Attorneys 
Section 34. Effect of Reduction of Number of Judges 
Section 35. Coroners 

Section 36. Schedule 


(1) Effective date of Article 
(2) Existing Circuits Continued 
(3) Appellate Districts Created 
(4) Jurisdiction of Courts of Record in Certain Counties 
(5) Continuance of All Judges and Justices of the Peace in Office 
(6) Continuance of Juvenile Judges and Employees 
(7) Additional Judges of Courts of Record in Certain Counties 
(8) Exemption of Incumbents from Eligibility Requirements for Re- 
election 
(9) Abolishment of all Existing Trial and Special Courts Other than 
Circuit Court 
(10) Transfer of Jurisdiction of Abolished Courts 
(11) Existing Statutes and Rules Continued 
(12) State Attorneys, County Solicitors and Prosecuting Attorneys 
(18) Clerks of Court 
(14) Transfer of Records and Funds 
(15) Constables 
(16) Compensation of Judges and Officials Transferred to New Posi- 
tions 
(17) Pension Rights 
(18) Initial Appointments of Judges of District Courts of Appeal 
(19) Industrial Commission Appeals 
(20) State Board of Law Examiners 
(21) Action by Legislature and Supreme Court to Give Effect to Article 


Section 1. Courts. The judicial power is vested in a supreme court, 
district courts of appeal, circuit courts, courts of record, and magistrates. No 
other courts shall be established except that the legislature may clothe any rail- 
road and public utilities commission with judicial powers in matters connected 
with the function of its office, and the legislature may establish in incorporated 
towns and cities courts for the punishment of offenses against municipal 

| ordinances. 
Note: Provision for railroad and utilities commission is taken 
from present Section 35. Provision for municipal courts is taken 
from present Section 34. 


Section 2. Administration. The chief justice of the supreme court is 
vested with, and shall exercise in accordance with rules of that court, general 
administrative authority over all courts in this state, including the temporary 
assignment of justices of the supreme court to district courts of appeal, of 
judges of district courts of appeal to the supreme court or any other district 

_ court of appeal, and of other judges, except municipal judges, to judicial service 


in any court. Any retired justice or judge may, with his consent, be assigned 
to judicial service in any court. 
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NoTE: See Section 28 as to compensation of retired justices or 
judges while engaged in active service. 


Section 3. Practice and Procedure. The practice and procedure in all 
courts shall be governed by rules adopted by the supreme court. 


Section 4. Organization of Supreme Court. The supreme court shall con- 
sist of seven members, one of whom shall be the chief justice. Five justices 
shall constitute a quorum, but the concurrence of four shall be necessary to a 
decision. 


Section 5. Jurisdiction of Supreme Court. Appeals from trial courts may 
be taken directly to the supreme court, as a matter of right, only from judgments 
imposing the death penalty, and from final judgments or decrees directly passing 
upon the validity of a state statute other than a special or local law, or a federal 
statute or treaty, or construing a provision of the Florida or federal constitution. 
The supreme court may directly review by certiorari interlocutory orders or 
decrees passing upon chancery matters which upon a final decree would be 
directly appealable to the supreme court. In all direct appeals and interlocutory 
review by certiorari the supreme court shall have such jurisdiction as may be 
necessary to complete determination of the cause on review. 

Appeals from district courts of appeal may be taken to the supreme court, 
as a matter of right, only from decisions initially passing upon the validity of 
a state statute other than a special or local law, or a federal statute or treaty, 
or initially construing a provision of the Florida or federal constitution. The 
supreme court may review by certiorari decisions of district courts of appeal 
that affect a class of constitutional or state officers, or that pass upon questions 
of great public and general interest, or that are in conflict with a decision of 
another district court of appeal or of the supreme court on the same point of law. 

The supreme court may issue writs of mandamus and quo warranto where 
a state officer, board, commission, or other agency authorized to represent the 
public generally, or a member of any such board, commission, or other agency, 
is named as respondent; writs of prohibition to the railroad and public utilities 
commission, to the district courts of appeal, and to the circuit courts and courts 
of record when questions are involved upon which a direct appeal to the supreme 
court is allowed as a matter of right; and writs of certiorari to the railroad 
and public utilities commission. 

The supreme court may issue all other writs necessary or proper to the 
complete exercise of its jurisdiction. The supreme court or any justice thereof. 
may issue writs of habeas corpus returnable before the supreme court or any 
justice thereof, or before a district court of appeal or circuit court or any judge 
of either of said courts. 


Section 6. Chief Justice of Supreme Court. The chief justice of the 
supreme court shall be chosen by the members of the court and shall serve for 
a term of six years. In the event of a vacancy, a successor shall be chosen within 
sixty days for a like term. During a vacancy or whenever the chief justice 
is unable to act for any reason, the justice longest in continuous service and 
able to act shall act as chief justice. 


Section 7. Appellate Districts. The state shall be divided into three or 
more appellate districts of contiguous counties as the legislature may from time 
tc time prese~ibe, 

NoTE: See pai (3) of Sec. 36 (Schedule) for three initial districts. 

Section 8. Distriet Courts of Appeal. A district court of appeal shall be 
organized in each appellate district. There shall be three or more judges of 
each district court of appeal as the legislature may from time to time provide. 
Three judges shall consider each case and the concurrence of two shall be neces- 
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sary to a decision. The court shall hold at least one session every year in 
each judicial circuit of the district. 


Section 9. Jurisdiction of District Courts of Appeal. Appeals from circuit 
courts and courts of record in each appellate district may be taken to the court 
of appeal of such district, as a matter of right, from all final judgments or 


decrees except those from which appeals may be taken directly to the supreme 
court. 


The supreme court shall provide by rule for expeditious and inexpensive 
appeals to the district courts of appeal, and may provide by rule for review 


of interlocutory orders or decrees in chancery matters not directly reviewable 
by the supreme court. 


The district courts of appeal shall have such powers of direct review of 
administrative action as may be provided by law. 


A district court of appeal or any judge thereof may issue writs of habeas 
corpus returnable before that district court of appeal or any judge thereof, 
or before any circuit court or judge thereof within that appellate district. A 
district court of appeal may issue writs of mandamus, certiorari, prohibition, 
and quo warranto, and all other writs necessary or proper to the complete 
exercise of its jurisdiction. 


Section 10. Judicial Circuits. The state shall be divided into not more 
than sixteen judicial circuits as may be prescribed from time to time by law 
on the recommendation of the judicial conference, but no such circuit shall 
contain less than fifty thousand inhabitants according to the last census au- 
thorized by law. Any judicial circuit composed of more than one county shall 
be compact and of contiguous counties. 


There shall be in each circuit one circuit judge for every fifty thousand 
inhabitants or major fraction thereof according to the last census authorized 
by law. Additional judgeships resulting from any census shall be filled in the 
same manner as vacancies. 


In each circuit having more than one circuit judge there shall be a pre- 
siding judge who shall be selected by the circuit judges from among their number 
to serve for six years. In event of a vacancy a successor shall be selected for a 
like term. Subject to the authority of the supreme court, the presiding judge 
may provide for divisions, general or specialized, and for appropriate times 
and places in each county for holding court and shall have such other adminis- 
trative authority as may be vested in him by the supreme court. 

NoTE: Section 2 of the schedule provides that existing circuits will 
continue unless and until changed as above permitted. 


Section 11. Jurisdiction of Circuit Courts. The circuit courts shall have 
unlimited original jurisdiction of all justiciable matters not cognizable by courts 
of record or magistrates, and of such other matters as the legislature may 
provide, final appellate jurisdiction of all judgments and sentences of magistrates 
and municipal courts and of courts of record in misdemeanor cases and in actions 
at law within the jurisdiction of magistrates, and such powers of review of 
administrative action as may be provided by law; and shall have such extra 
territorial jurisdiction in chancery matters as may be prescribed by law or 
rule of the supreme court. 


The circuit courts shall have concurrent jurisdiction with courts of record 
to construe wills and to determine the title, possession and mesne profits of 
real and personal property involved in the administration of decedents’ estates, 
including homestead and dower, and to adjudicate cases relating to forcible 
entry or unlawful detention of lands and tenements. 
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The circuit courts and judges thereof shall have power to issue writs of 
mandamus, injunction, certiorari, prohibition, quo warranto, habeas corpus, 
and all writs necessary or proper to the complete exercise of their jurisdiction. 


Section 12. Magistrates of Circuit Court. The judges of each circuit court 
by majority vote may from time to time appoint to serve at their pleasure such 
number of magistrates in each county as may be authorized by the board of 
county commissioners, with power to issue process for the arrest of all persons 
charged with any offense, to act as committing magistrates, and if trial by 
jury is waived by the accused, or by the parties to an action at law, to try 
misdemeanors and actions at law where the amount demanded does not exceed 
five hundred dollars, exclusive of attorneys’ fees, interest and costs. Magistrates 
may sit at such times and places in the county as the said judges of the circuit 
court may prescribe. The supreme court shall prescribe rules for simplified, 
inexpensive and expeditious procedure for matters within the jurisdiction of 
magistrates. 


Magistrates shall be paid such salary by the county as may be fixed by 
the county commissioners, within any limits prescribed by law, and all fees, 
fines or other receipts collected by or for the account of magistrates shall be 
paid over to the county. 


Section 18. Clerk of the Circuit Court. The clerk of the circuit court shall 
also be the clerk of the court of record and of the board of county commissioners, 
and recorder and ex-officio auditor of the county. 


NoTE: Above duties are taken from present Sec. 15 Article V, with 
the addition of the provision for the clerk of the circuit court to 
serve as clerk of the court of record. Any clerk’s office abolished 
hereunder is protected for the remainder of his term under Sec. 13 
of the schedule. For election and term of office of clerk <1 other 
county officers see Section 6, Article VIII. 


Section 14. Courts of Record—VJurisdiction. There shall be a court of 
record in each county which shall have jurisdiction: 

(a) To administer the estates of decedents. 

(b) To handle all matters pertaining to guardians and wards and the 
management and administration of the property of wards, regardless of the 
origin or cause of the incompetency of the ward. 

(c) Concurrently with circuit courts, to construe wills and to determine 
the title, right of possession and mesne profits of real and personal property 
involved in the administration of the estates of decedents, including homestead 
and dower, and to adjudicate cases relating to forcible entry or unlawful deten- 
tion of lands and tenements. 

(d) To issue writs of habeas corpus and temporary injunctions, to be re- 
turnable before a circuit judge. 

(e) Concurrently with magistrates, to act as committing magistrates in 
all cases not triable in the court of record, and to exercise any of the civil and 
criminal jurisdiction conferred on magistrates. 

(f) To adjudicate all misdemeanors and such other criminal cases not 
capital as may be provided by the legislature. 

(g) To adjudicate actions at law in which the demand or value of property 
involved shall not exceed one thousand dollars, exclusive of interest, attorney’s 
fees and costs, or such larger amount as may be provided by the legislature. 

(h) To hear and determine juvenile cases and proceedings as hereinafter 
provided. 


The legislature may, in accordance with the authority granted above, change 
the jurisdiction of the court of record in any one or more counties as to felonies 
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and in actions at law as to the amount of the demand or value of property in- 
volved. The legislature may likewise confer upon or take from the court of 
record in any one or more counties jurisdiction of any or all types of law or 
equity cases involving divorce, alimony, support and maintenance, custody of 
children, and other domestic or family relations, and authority to enter and 
enforce by appropriate orders and writs interlocutory and final decrees or 
judgments. 


NOTES: (1) See Sec. 4 of schedule for provision conferring juris- 
diction, until otherwise provided, upon courts of record in certain 
counties. Such jurisdiction approximates a composite of the present 
jurisdiction of all courts other than the circuit court in each county. 
(2) An alternative under consideration by the Council 
would establish uniform jurisdiction for all courts of record by 
deleting the last (unnumbered) paragraph of Section 14 above and 
substituting for paragraphs (f) and (g) the following: 
“(f) To adjudicate all criminal cases not capital. 
“(g) To adjudicate actions at law in which the 
demand or value of property involved shall not exceed five thou- 
sand dollars, exclusive of interest, attorney’s fees and costs.” 
Under this alternate proposal paragraph (4) of Section 36 (Sched- 
ule) would also be deleted. 


Section 15. Judges of the Courts of Record. There shall be one or more 
judges of the court of record in each county, as the legislature may provide 
upon the recommendation of the judicial conference, elected by the qualified 
electors of the county as other county officials are elected, to serve for a term 
of four years. In any county having more than one judge of the court of record 
the judge longest in continuous service shall be the presiding judge charged 
with assigning cases and with dispatching the work of the court. Subject to 
the authority of the supreme court, the presiding judge may provide for di- 
visions, general or specialized, and for appropriate times and places in the county 
for holding court, and shall have such other administrative authority as may 
be vested in him by the supreme court. 

NoTE: See Sec. 5 of schedule for provisions protecting all judges 
in each county affected by the consolidation of all inferior courts. 
Also, see Sec. 7 of schedule continuing additional judges in certain 
counties until otherwise provided. 


Section 16. Courts of Record—Jurisdiction in Juvenile cases. The legis- 
lature shall have power to define the jurisdiction and powers of the courts of 
record in juvenile cases and proceedings, and to vest in such courts exclusive 
original jurisdiction of all or any criminal cases where minors under any age 
specified by the legislature from time to time are accused, including the right 
to define any or all offenses committed by any such person as acts of delinquency 
instead of crimes; to create and establish a special juvenile division of the court 
of record in any one or more counties and to define the jurisdiction and powers 
of the officers thereof; to provide for the qualification, election or selection 
and appointment of judges, probation officers and such other officers and 
employees of any such division as the legislature may determine, to provide 
that any such judge and any and all of such officers and employees shall be 
elected or selected and appointed to serve in the special juvenile division of 
the courts of record in more than one county, and to fix their compensation 
and terms of office; all in such manner, for such time, and according to such 
-methods as the legislature may prescribe and determine, without being limited 
therein by the provisions in this constitution as to trial by jury in Sections 3 
and 11 of the Declaration of Rights, as to the use of the terms “prosecuting 
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attorney” and “information” in Section 10 of the Declaration of Rights, as 
to election or appointment of officers in Section 27 of Article III, or by any 


of the other sections of this Article V or other existing conflicting provisions 
of this constitution. 


NOTE: The above is an adaptation of the juvenile court amendment 
adopted in 1950. It has not been considered by the authors or 
sponsors of the 1950 amendment. Careful review and coordination 
of the provisions in this section should be had. 


Section 17. Eligibility for Office. No person shall be eligible for the 
office of justice of the supreme court or judge of a district court of appeal 
unless he is a citizen of this state, and unless he is, and for a period of at least 
10 years has been, a member of the bar of Florida; and no person shall be 
eligible for the office of judge of a circuit court unless he is a citizen of this 
state, and unless he is, and for a period of 5 years has been, a member of the 
bar of Florida. No person shall be eligible for the office of judge of a court 
of record unless he is a citizen of this state, resides in the county from which 
he is elected, and is a member of the bar of Florida. 


Section 18. Methods of Selecting Circuit Judges. 


(a) At the instance of the legislature, the voters in any judicial circuit, 
at a general election to be held following the adoption of this Article, by a 
majority vote of those voting on the question, may determine whether vacancies 
in the office of judge of their judicial circuit shall be filled by the method 
provided in paragraph (b) hereof, or by the method provided in paragraph 
(c) hereof. Thereafter, at the instance of the legislature, the question may 
again be submitted by referendum to the voters in a circuit or circuits in this 
state, but no such referendum shall be held in any judicial circuit more often 
than once in six years. 

(b) Unless the voters in a judicial circuit determine to fill vacancies by 
the method provided in paragraph (c) hereof, vacancies in the office of circuit 
judge shall be filled by election by the qualified voters of such judicial circuit 
as other state and county officials are elected. 

(c) If the voters in a judicial circuit so determine, as authorized in para- 
graph (a) hereof, each vacancy in the office of circuit judge shall be filled 
by appointment by the governor from a list of 3 persons to be nominated by 
the circuit court judicial nominating commission, as hereinafter provided. 


Section 19. Judicial Appointments. Whenever a vacancy occurs in the 
office of justice of the supreme court, judge of a district court of appeals, or 
judge of a circuit court in judicial circuits determining to follow the method 
of selection as provided in Section 18 (c) of this Article, the governor shall 
fill the vacancy by appointing one of three persons to be nominated by a com- 
mission as hereinafter provided. If the governor fails to make the appointment 
within 30 days after the nominations have been certified to him by the appro- 
priate commission, the supreme court shall make the appointment from the 
three persons nominated by the commission. Each justice or judge who is 
appointed as provided in this section shall hold office for a term ending on 
December 31 following the next general election after the expiration of 12 
months in office. Whenever additional judges are authorized by law, or as 
the result of a census, their selection shall be made as in the case of vacancies. 


Section 20. Supreme Court Judicial Nominating Commission. Nominations 
of justices of the supreme court shall be made by a nominating commission. 
The commission shall consist of the chief justice of the supreme court, as chair- 
man, and an equal number of members and non-members of the bar of this 
state. Three active members of the bar shall be elected by the active members 
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of the bar from each appellate district, and three non-members of the bar from 
each appellate district shall be appointed by the governor. 


Of the commissioners first elected and appointed from each appellate dis- 
trict, one active member of the bar and one non-member of the bar shall serve, 
respectively, for terms of two, four, and six years. Thereafter, members of the 
commission shall be elected or appointed for the full term of six years, except 
that elections and appointments to fill vacancies shall be for unexpired terms. 


Section 21. District Courts of Appeal Nominating Commissions. Nomina- 
tions of judges of each district court of appeal shall be made by a nominating 
commission in each appellate district. Each commission shall consist of the 
chief justice of the supreme court as chairman, six active members of the bar 
residing in the appellate district, and six non-members of the bar residing in 
the district. The bar members of each commission shall be elected by the active 
members of the bar in each appellate district. The lay members of each com- 
mission shall be appointed by the governor. 


The terms of the commissioners shall be six years. The commissioners first 
elected by the active members of the bar shall serve respectively for terms of 
one, two, three, four, five and six years. The commissioners first appointed 
by the governor shall serve respectively for terms of one, two, three, four, five 
and six years. Thereafter, members of the commission shall be appointed or 
elected for the full term of six years, except that elections and appointments to 
fill vacancies shall be for the unexpired terms. 


Section 22. Circuit Court Judicial Nominating Commissions. Nominations 
of judges of the circuit court shall be made by a nominating commission in each 
circuit determining to follow the method of selection as provided in Section 
18(c) of this Article. The commission shall consist of the chief justice of the 
supreme court as chairman, six active members of the bar residing in the judicial 
circuit, and six non-members of the bar residing in such judicial circuit. The 
bar members shall be elected by the active members of the bar in such judicial 
circuit. The lay members shall be appointed by the governor. The terms of 
the commissioners shall be six years. The commissioners first elected by the 
active members of the bar shall serve respectively for terms of one, two, three, 
four, five and six years. The commissioners first appointed by the governor 
shall serve respectively for terms of one, two, three, four, five and six years. 
Thereafter, members of the commission shall be elected or appointed for the 


full term of six years, except that appointments and elections to fill vacancies 
shall be for unexpired terms. 


Section 23. Commissions, General Provisions. Members of the several 
nominating commissions, other than the chief justice, shall not hold any public 
office, public employment, or official position in any political party, nor shall 
they receive compensation for services, but they shall be entitled to reimburse- 
ment for necessary expenses. 

The supreme court shall make rules for the government of the several 
nominating commissions and for the election of the bar members thereof, and 
may prescribe residence requirements for bar members within districts or circuits 
so as to provide for reasonably proportionate representation of the bar according 
to counties or judicial circuits. 

Nominations shall be made by each commission only by the concurrence 
of a majority of the membership of the commission; provided, however, that 
the chief justice of the supreme court shall not be entitled to a vote upon any 


of said commissions except in the case of a tie. 


Section 24. Elections. Not less than 60 days prior to the general election 
next preceding the expiration of his term of office, any justice of the supreme 
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court or judge of a district court of appeals or circuit judge in a judicial circuit 
which has determined to follow the method of selection as provided in Section 
18(c) of this Article, may file in the office of the secretary of state a declaration 
of candidacy to succeed himself, and the secretary of state, not less than 45 
days prior to the election, shall certify his candidacy to the proper election 
officials. At the election, the name of such justice or judge who has filed such 
declaration, shall be submitted to the voters, on a special judicial ballot without 
party designation, on the sole question of whether he shall be retained in office. 
The elections as to the supreme court justices shall be conducted throughout the 
state, the elections as to the judges of the district courts of appeal shall be con- 
ducted in the appellate districts from which they were appointed, and the 
elections as to the circuit judges shall be conducted in the judicial circuits in 
which such judges are serving. If a majority of the electors voting on the 
question vote to retain a justice or a judge in office, he shall thereby be re- 
tained for a full term of office, commencing on January 1 following the election. 
If an incumbent has not filed a declaration or, having filed, fails to be retained, 
his office shall become vacant at the expiration of his term. 


Section 25. Terms of Office. The terms of office of justices of the su- 
preme court, judges of district courts of appeal, and circuit judges, shall be 
six years. 


Section 26. Retirement, Suspension and Removal. Notwithstanding the pro- 
visions of this Article relating to terms of office, 

a. The legislature may provide by law for the retirement of justices or 

judges automatically at a prescribed age. 

b. Subject to rules of procedure to be established by the supreme court, 
and after notice and hearing, any justice or judge may be retired 
for disability at not less than two-thirds of his then compensation, or 
suspended or removed for cause without pay, by a commission composed 
of one justice of the supreme court selected by that court, two judges 
of the district courts of appeal selected by the judges of said district 
courts of appeal, and two circuit judges selected by the supreme court. 
Such commission shall be convened by the chief justice upon order of 
the supreme court. 

ce. Justices of the supreme court, judges of district courts of appeal, and 
circuit judges shall be liable to impeachment for any misdemeanor in 
office. 

Section 27. Prohibited Activities. Justices of the supreme court, judges 
of district courts of appeal and circuit judges shall devote full time to their 
judicial duties, shall not engage in the practice of law, or hold any office or 
position of profit under this state or any office of profit under the United States, 
and shall not hold office in, or directly or indirectly make any financial con- 
tribution to, any political party. 

Judges of the courts of record shall not hold any office or position of profit 
under this state or any office of profit under the United States, and shall not 
hold office in, or directly or indirectly make any financial contribution to, any 
political party. Judges of courts of record for which more than one judge is 
authorized shall devote full time to their judicial duties and shall not engage 
in the practice of law. 


Compensation for service in the state militia or the armed forces of the 
United States for such periods of time as may be determined by the rules of 
the supreme court shall not be deemed “profit”. 


Section 28. Judicial Salaries and Expenses. Justices of the supreme court 
and judges of all other courts shall receive for their services salaries or com- 
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pensation provided by law. A retired justice or judge assigned to active judicial 
service shall, while so serving, receive the compensation applicable to such 
service in lieu of any retirement benefits. Salaries of circuit judges and judges 
of district courts of appeal may be supplemented in any county or counties when 
authorized by law. The salaries of justices and judges shall not be diminished 
during their respective terms of office. Judicial officers may be paid such 
actual and necessary expenses aS may be authorized by law. 

Section 29. Judicial Council. The legislature shall provide for the estab- 
lishment of a judicial council to study and make recommendations relating 
to the organization, procedure, practice and work of the courts of Florida and 
all matters concerning the more efficient administration of justice. The council 
shall be composed of nine laymen and eight members of the bench and bar, 
all to be appointed by the governor for staggered terms of three years each. 
The eight members appointed from the bench and bar shall include a justice 
or retired justice of the supreme court of Florida who shall be the presiding 
officer of the council, a judge of the circuit court, a judge of a court having 


probate jurisdiction, the attorney general or one of his assistants, and four 
active members of the bar. 


Section 30. State Attorneys. A state attorney shall be elected by the 
qualified electors of each judicial circuit for a term of four years at the time 
and places of voting for other state officers. He shall be responsible for the 
prosecution of all criminal offenses in his circuit, except in municipal courts, 
and he shall perform such other duties as the legislature may prescribe. He 
shall appoint such assistants as may be authorized by law, to be compensated 
as the legislature may prescribe, who shall be subject to his supervision and 
direction. Assistant state attorneys may conduct investigations, sign indictments 
and informations and perform all other duties of the state attorney. 


Section 31. Clerks and Marshals of Supreme Court and District Courts 
of Appeal. The supreme court and each district court of appeal may appoint 
a clerk and marshal who shall hold office during the pleasure of the respective 
courts and perform such duties as they may direct. Their compensation shall 
be fixed by law. 

The marshal of the supreme court shall have the power to execute the 
process of the court throughout the state, and the marshal of a district court 
of appeal shall have power to execute the process of the court throughout the 
district. 

Section 32. Juries. The number of jurors for trial of cases in any court 
may be fixed by law, except as otherwise provided in this constitution, but shall 
not be less than twelve in capital cases and not less than six in any other case. 
The defendant in any criminal case may waive trial by jury. 


Section 33. Admission and Discipline of Attorneys. The supreme court 
shall have exclusive jurisdiction over the admission to the practice of law and 
the discipline of persons admitted. It may provide by rule for an agency to 
handle admissions subject to its supervision. It may also provide by rule for 
the handling of disciplinary matters in the circuit courts and the district courts 
of appeal, subject to its supervision and review. 


Section 34. Effect of Reduction of Number of Judges. Any law reducing 


the number of judges of any court shall not shorten the term of any judge 
then in office. 


Section 35. Coroners. The legislature may provide for the holding of 


- inquests of the dead and may designate ex-officio coroners, and may provide 


for the appointment or employment of medical coroners or examiners in any 
county or counties. 


JANUARY, 1955 479 


| 
4 
| 
| 
| 
| 
| 
| 
| 
: 
or 


Section 36. Schedule. 

(1) This Article shall become effective on the first day of January of the 
second calendar year following its adoption by the people and shall supersede 
all of Article V and also any other provisions of the present constitution of 
Florida in conflict herewith, which shall then stand repealed. 


(2) Until changed by law as authorized in this Article, the existing judicial 
circuits shall be continued. 


(3) Until changed by law as authorized in this Article, the appellate dis- 
tricts shall be composed as follows: 


FIRST DISTRICT: The Ist, 2nd, 3rd, 4th, 5th, 7th, 8th, and 14th 
judicial circuits as presently constituted. 
SECOND DISTRICT: The 6th, 9th, 10th, 12th and 13th judicial cir- 
cuits as presently constituted. 
THIRD DISTRICT: The 11th, 15th, and 16th judicial circuits as pres- 
ently constituted. 
NOTE: Based on the 1950 census and the number of appeals to the 
Florida Supreme Court in 1953, the population and case loads of 
the above appellate districts would be as follows: 


Appellate District Case Load Population 
First District 194 1,134,859 
Second District 170 915,784 
Third District 394 723,662 


(4) Until changed by law as authorized in this Article, the jurisdiction 
of the courts of record in the several counties as to criminal cases and in civil 


cases as to the maximum amount of the demand or value of property involved 
shall be as follows: 


(a) In Dade County, all criminal cases not capital and five thou- 
sand dollars, respectively. 

(b) In Duval County, all criminal cases not capital and three 
thousand dollars, respectively. 

(c) In Broward, Hillsborough, Monroe, Orange, Palm Beach and 
Polk Counties, all criminal cases not capital and one thousand dollars, 
respectively. 

(d) In Pinellas County, all misdemeanors and five thousand dol- 
lars, respectively. 

(e) In all other counties, all misdemeanors and one thousand dol- 
lars respectively. 

NoTE: See Note (2) to Section 14. 


(5) All judges and justices of the peace in office on the effective date 
of this Article shall continue to hold office until the expiration of their respective 
terms as follows: 


(a) Justices of the supreme court shall continue as justices of 
said court. 

(b) Circuit judges shall continue as circuit judges of the several 
circuit courts. 

(c) The judge of the circuit court of Duval County under present 
Section 42 of Article V of the Florida Constitution, and the judge of 
the Court of Record in and for Escambia County shall be judges of the 
circuit court of the respective circuits in which they reside. 

(d) Judges of all criminal, civil, and criminal and civil courts of 
record, county judges and additional county judges in any county, 
juvenile judges and judges of domestic relations courts and courts of 
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crimes shall be judges of the court of record of the respective counties 
in which they reside. 
(e) Judges of civil claims courts and small claims courts and justices 
of the peace shall become magistrates of the circuit court in their re- 
spective counties. 
(f) The provisions of this Article governing eligibility for office 
shall not affect the right of any incumbent to continue in office for 
the remainder of his existing term pursuant to the provisions of this 
schedule. For the remainder of such existing term, provisions in this 
Article concerning prohibited activities shall apply only to justices of 
the supreme court and circuit judges. 
NOTE: See par. (8) below as to eligibility for re-election of certain 
judges. 
(g) The judge of the court of record longest in continuous service 
as a county judge or additional county judge, and if none then the 
judge longest in continuous judicial service in any court or courts, 
shall continue to perform the non-judicial functions of the county judge 
until otherwise provided by law. 
(6) Upon the effective date of this Article, and until otherwise provided 
by law as authorized in this Article, each of the judges then presiding over a 
juvenile court or juvenile and domestic relations court, who is not also a county 
judge, shall thereafter preside over a juvenile division of the court of record 
in the county in which the juvenile court over which he presided was located. 
All counselors, assistant counselors, and other employees of juvenile courts, 
whether those juvenile courts were presided over by a county judge or another 
judge, holding such positions on the effective date of this Article, shall at that 
time assume the same capacities in the court of record or the juvenile division 
thereof in the county in which they were holding such positions. Except to 
the extent inconsistent with this Article, all laws relating to any such juvenile 
or juvenile and domestic relations court shall thereafter govern and apply to 
the successor court of record or the juvenile division thereof. 


(7) Until changed by law as authorized in this Article, the number of 
judges of the court of record of each county is hereby fixed at the number of 
judges who under the provisions of this schedule become judges of such court 
on the effective date of this Article. 


(8) The provisions of this Article governing eligibility for office shall 
not affect the right of any person who becomes a circuit judge or judge of the 
court of record under the provisions of this Article thereafter to seek election 
or appointment to fill a vacancy in such position. 

(9) On the effective date of this Article all courts, except those expressly 
provided for in this Article and municipal courts, are abolished and all their 
jurisdiction, judicial functions, powers and duties are transferred to the re- 
spective courts in which the same are vested hereunder, and until otherwise 
provided by law all non-judicial functions and duties vested by law in county 


judges or their courts are transferred to the courts of record of the respective 
counties. 


(10) On the effective date of this Article each court into which jurisdiction 
of other courts is transferred shall succeed to and assume jurisdiction of all 
causes, matters and proceedings then pending, with full power and authority 
to dispose of them and to carry into execution or otherwise to give effect to 
all orders, judgments and decrees theretofore entered by the predecessor courts; 
. except that only such causes, matters and proceedings then pending before the 
supreme court shall be transferred to the district courts of appeal as the supreme 
court may order. No case that has been orally argued before the supreme court 
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shall be so tansferred. The supreme court shall have jurisdiction and authority 
to dispose of all causes, matters and proceedings not so transferred to the 
district courts of appeal. 

(11) Except to the extent inconsistent with the provisions of this Article, 
all provisions of law and rules of court in force on the effective date of this 
Article shall continue in effect until superseded in a manner authorized by 
the constitution, those providing for special procedure as to certain cases or 
proceedings in any court applying to cases and proceedings of similar nature 
thereafter pending or brought in the courts having jurisdiction hereunder, and 
those governing juvenile courts applying to the courts of record or the juvenile 
divisions of such courts. 

(12) Each state attorney, assistant state attorney, county solicitor, assistant 
county solicitor and prosecuting attorney or assistant prosecuting attorney in 
office on the effective date of this Article shall continue to hold office until 
the expiration of his existing term as follows: 

(a) The state attorneys and assistant state attorneys shall con- 
tinue in such offices. 

(b) County solicitors, prosecuting attorneys and their assistants 
shall be assistant state attorneys within their respective counties and 
subject to the supervision and direction of the state attorney. 

(18) Each clerk of court in office on the effective date of this Article 
shall continue to hold office until the expiration of his existing term as follows: 

(a) The clerk of the supreme court and the several clerks of the 
circuit courts shall continue in their respective offices. 

(b) The clerks of all other courts of record shall be associate 
clerks of the circuit court and subject to the supervision and direction 
of such clerk, except that each clerk of a juvenile court shall, as such 
associate clerk, continue to perform for the court of record the functions 
provided by law for a clerk of a juvenile court until otherwise provided 
by law as authorized in this Article. 

(14) On the effective date of this Article, all files, books, papers, records, 
documents, moneys, securities and other property in the possession, custody 
or under the control of the courts hereby abolished, or any officer thereof, 
are transferred to the clerk of the circuit court. 

(15) All constables in office on the effective date of this Article shall con- 
tinue to hold office until the expiration of their respective terms and shall be 
deputy sheriffs in their respective counties and subject to the supervision and 
direction of the sheriff. 

(16) The compensation of all elective judges, justices of the peace, clerks, 
county solicitors, prosecuting attorneys and constables who under the provision 
of this Article or this schedule are transferred on the effective date of this 
Article to other courts or other positions, for the remainder of the respective 
terms for which each was elected shall not be less than the average of that received 
by the incumbent of each such office during the three fiscal years preceding 
the effective date of this Article. 

(17) No judge or other official shall be deprived of any pension rights 
or other retirement rights existing under the present law, by reason of the 
provisions of this Article, and the legislature shall enact the necessary laws 
to protect such pensions and rights. 

(18) Prior to the effective date of this Article, appointments of the judges 
of the district courts of appeal shall be made in the manner provided in this 
Article to take office on the effective date of this Article, such positions to 
be filled by appointment of one of three nominees for each judgeship. 

(19) Until otherwise provided by the legislature, orders of the Florida 
Industrial Commission shall be subject to review only by petition to the district 
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courts of appeal for writ of certiorari in accordance with existing statutory 
procedure. 

(20) All provisions of law pertaining to the State Board of Law Examiners 
shall continue in effect until superseded in a manner authorized by this Article. 

(21) Upon the adoption of this Article, the legislature shall enact such 
laws and make such appropriations and the supreme court shall make such rules 
as may be necessary or proper to give effect to its provisions. Members of the 
legislature proposing this revised Article V and members of any subsequent 
legislature which, prior to the effective date of this Article, shall enact laws 
and make appropriations to give effect to its provisions, shall not by reason 
thereof be ineligible for appointment or election to any office authorized, created 
or continued by this Article. 


Minutes and Report of the Organization Meeting of 
The Florida Bar Committee on Continuing Law Reform 


Meeting held at West Palm Beach, 
Florida, at 2:30 o’clock P.M., Satur- 
day, October 23, 1954, at the George 
Washington Hotel. 

In attendance were: Chester Be- 
dell, Vice Chairman, and Committee 
members: Charles Tom Henderson, 
Martin Roth and Edwin O. Simon 
and Faculty Advisors: Professor 
George John Miller and Professor 
David S. Stern, together with Donn 
Gregory, Chairman. 


After debate and discussion, it was 
unanimously approved by all members 
present that the policy of this commit- 
tee should be to solicit suggestions with 
reference to any and all reform, re- 
vision, amendment or clarification of 
all the laws of the State of Florida, 
whether Statutory or Case Law, but 
that the Committee itself would under- 
take to correct, cure or effect any such 
reform only in those instances involv- 
ing non-controversial, technical changes 
which might be handled without formal 
endorsement by The Florida Bar and 
_ through the Statutory Revision Depart- 
ment of the Attorney General’s Office. 
Any and all other proposals with refer- 
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ence to major revisions or codifications 
as well as with reference to controver- 
sial matters shall be handled by the 
committee only to the extent of making 
a recommendation to the President and 
Board of Governors of The Florida 
Bar with reference to the appointment 
of a special committee to handle the 
same, or the assignment thereof to an 
existing committee. 


The committee also unanimously 
agreed that it would advise with, make 
recommendations to and cooperate fully 
with the Statutory Revision Depart- 
ment of the Attorney General’s Office, 
within the limitations of the policy set 
forth above. 


The committee also agreed that it 
would through its membership as well 
as through notices and announcements 
in The Florida Bar Journal solicit and 
encourage from among the entire mem- 
bership of The Florida Bar any and 
all suggestions, comments, criticisms or 
proposals which might properly be 
handled by the committee with refer- 
ence to Law Reform. 
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Suggested Changes to Chapter 39, Laws of 


Florida, as Relating to Juvenile Courts 


39.02 

(6) If the Judge deems that any 
child brought into Juvenile Court as 
a delinquent child, who, if an adult, 
would be charged with a violation of 
Florida Law constituting a felony, 
should be transferred to the Court 
which would have jurisdiction of the 
child if the child was an adult, or if any 
child brought into the Juvenile Court 
as a delinquent child, and who, if an 
adult, would be charged with a viola- 
tion of the laws of Florida, so demands 
prior to or at the commencement of 
the hearing before the court, the 
Judge shall enter an order waiving 
jurisdiction and certifying the case to 
the court which would have jurisdic- 
tion of the child if the child was an 
adult, and thereafter the child shall 
be subject to the jurisdiction of the 
other court as if the child was an 
adult; provided, that a child of six- 
teen years of age or older who, if 
an adult, would be charged with a 
capital offense, shall be so trans- 
ferred; provided further, that juris- 
diction over any child transferred un- 
der the provisions hereof shall revert 
to and be reinvested in the juvenile 
court making the transfer in the event 
that no criminal charge is brought 
against such child in the court to 
which he is transferred by the end 
of the next term of said court which 
commences after such transfer, or in 
the event that a criminal charge 
brought within that time is nolle 
prosequied or dismissed and no further 
charge is brought in said court within 
sixty days thereafter. 


Reason 


Allows court jurisdiction and au- 
thority to transfer any child, regard- 
less of age, charged with a felony to 
be transferred to a court with trial 
jurisdiction. Under existing law this 
can be done only if the child is 14 
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years of age or older. The situation 
does not arise often but occasionally 
children under 14 commit offenses 
which are such that it seems both the 
child and society would be best served 
by allowing the court to waive juris- 
diction. The existing law provides the 
child this right, to request transfer, 
but does not give the court this au- 
thority. 


39.03 


(3) The person taking and retain- 
ing a child in custody shall notify the 
parents or legal custodians of the 
child at the earliest practicable time, 
and shall, without delay for the pur- 
pose of investigation or any other 
purpose, deliver the child, by the most 
direct practicable route, to the court 
of the county or district where the 
child is taken into custody, or, if the 
Judge has so ordered, to a detention 
home or licensed child caring institu- 
tion or county or city jail within the 
county or district, designated by the 
Judge, and shall at the earliest prac- 
ticable time report in writing to the 
court the facts by reason of which 
the child was taken into custody. The 
child shall not be placed in any police 
or other vehicle with an adult under 
arrest except when the child is appre- 
hended in the company with an adult 
found in the commission of a violation 
of law. The child shall not be placed 
in any jail, police station, or other 
place of detention except on a general 
or special order of the Judge. 


Reason 


Existing law forbids officers to 
transport juveniles with older persons 
even when they are apprehended with 
older persons in the commission of the 
same offense. Under existing law if 
a 16 year old is found with a 17 year 
old breaking and entering or violating 
any law they cannot be transported 
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together. This places an unfair bur- 
den on the officer and certainly does 
not serve the best interest of society. 
In the opinion of this group the child 
involved would certainly be hurt in 
no way since he was already with the 
adult in committing the offense no 
harm could be done in keeping them 
together while stopping the law viola- 
tion. 

39.03 


(6) When a child is taken into cus- 
tody any record of the child made by 
a law enforcement agency shall be 
made a separate record and shall not 
be made public, except for use by law 
enforcement officers, the Juvenile 
Court, and by the child, the parents, 
or legal custodian of the child and 
their attorney. The Juvenile Court 
Judge may, in his discretion, require 
such records delivered to the Juvenile 
Court or destroyed. 

Reason 

This will greatly expedite investi- 
gation of juvenile offenders in allow- 
ing law enforcement officers to finger- 
print and keep records of habitual of- 
fenders. It is not intended that such 
records shall be mixed with criminal 
records and open to casual observers. 


39.09 

(2) Hearings held in the juvenile 
court shall be made public in like 
manner as are hearings held in the 
circuit courts of this state. They shall 
be held before the juvenile court 
judge, without a jury, and the rules 
of evidence applicable in equity cases 
shall in every instance be applied. If 
the judge finds it to be in the public 
interest and for the welfare of the 
child the hearing in any particular 
case may be ordered held only in the 
presence of the child involved in the 
case, the parents or legal custodians 
of the child, their attorneys, and such 
other persons as they may request or 
the judge may direct. Hearings in 
cases involving more that one child 
may be held simultaneously where the 
several children involved in the same 


‘transactions. The child and the par- 


ents or legal custodians of the child 
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may be examined separately and apart 
from each other. This sub-section shall 
not be applicable to hearings before 
the judge as committing magistrate. 


Reason 


This amendment will allow the court 
to be open, but will provide for chil- 
dren to be protected in testifying in 
morals, sex, or similar cases. In every 
instance the general public should be 
aware of the policies, practices, and 
procedures of the juvenile, as well as 
any other court, but in no instance 
should the child be exploited or forced 
to appear before large groups to give 
intimate testimony. It is not the pur- 
pose of the court to ridicule or embar- 
rass any child or parent, but to protect 
society and offer treatment for the 
child. 


39.11 Powers with reference to de- 
pendent and delinquent chil- 
dren. 

(1) When any child shall be adjudi- 
cated by a juvenile court to be a de- 
pendent or delinquent child, the ju- 
venile court having jurisdiction of the 
child shall have the power, by order, to: 

(a) Place a child, under the 
supervision of the counselor, either in 
the child’s own home, or, the prospec- 
tive custodian being willing, in the 
home of a relative of the child, or in 
some other suitable place, under such 
reasonable conditions as the Judge may 
direct. 

(b) Commit the child to a de- 
tention home, or to a licensed child 
caring institution willing to receive the 
child. 

(c) Commit the child to an in- 
dustrial school, if the board of state 
institutions is willing to receive the 
child thereat. 

(d) Permanently commit the 
child to a licensed child placing agency, 
willing to receive the child, for subse- 
quent adoption, if the juvenile court 
finds that the child has been abandoned 
by the natural parent or parents, and 
legal guardian, if any, of the child; or 
that the parent or parents, and legal 
guardian, if any, of the child; or that 
the parent or parents, and legal guar- 
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dian, repeatedly refused to give the 
child parental care and protection, or 
though financially able have substan- 
tially and continuously neglected; or 
that the parent or parents and legal 
guardian, if any, are unfit by reason 
of their conduct or condition, which is 
seriously detrimental to the child’s wel- 
fare; and if the court finds that it is 
manifestly to the best interest of the 
child to do so. 

(e) Direct parents or guardian 
to make reasonable payments for the 
support of the child, designate amount, 
time and place, payments shall be 
made. An appeal de novo shall lie to 
the Circuit Court from all orders en- 
tered under this sub-section (e). 


Reason 

There has been a question among 
juvenile judges as to their authority to 
enter orders requiring those respon- 
sible for the support of a child to pro- 


vide adequately for such maintenance. 
This provision should set the question 
at rest, and at the same time provide 
a quick appeal in such instances. 


39.12 Seal; Records; Privileged In- 


formation. 

(3) Records of the juvenile court are 
public records and may be inspected 
by any person unless the juvenile court 
judge has, in his discretion, ordered 
the same sealed in any case where he 
considers public inspection detrimental 
to the best interest of the child and 
not required in the public interest. The 
discretion of the judge in ordering any 
records sealed may be reviewed on ap- 
peal. 


Reason 

This amendment will permit those 
having an interest in any case to in- 
spect the records unless they have been 
ordered sealed. 


Committee on Probate and Guardianship 


FS 731.03 (16) Definitions. 

“The words ‘attesting witnesses’ 
and the words ‘subscribing witnesses’ 
as used in these statutes shall have 
the same meaning, and no witness 
shall be considered an attesting wit- 
ness or a subscribing witness to a 
will unless he actually signs his name 
to such will.” 

FS 731.19 Charitable bequests and de- 
vises. 

The Tax Section proposal concerning 
the same section was referred to the 
Probate Committee for study and con- 
solidation, but no copy has been fur- 
nished up to now. 

“except that where substantially 
the same devise or bequest was con- 
tained in an earlier will or codicil, 
executed more than six months prior 
to the death of the testator and un- 
revoked at the time of the execution 
of the latest will or codicil, then such 
devise or bequest shall be valid.” 
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Provide for disclaimer by beneficiary. 
Add to the list of groups “educa- 
tional”’. 

FS 732.64, 732.61, 744.38. 

“and he may likewise, for good 
cause shown, reduce the amount of 
such bond.” 

FS 733.18. 

“If a judgment for dower is made, 
the county judge shall select (unless 
selected by mutual agreement of the 
parties) and appoint as Commission- 
ers three suitable persons who are 
entirely disinterested and are not 
connected with the parties by con- 
sanguinity or by affinity, provided, 
however, that when the interested 
parties agree to the allotment of dow- 
er, or when the assets are of such 
value and such a nature that dower 
may be allotted without the appoint- 
ment of Commissioners, the county 
judge may, in his discretion, dispense 
with such appointment and set off 
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and allot dower in his Judgment for 
Dower.” 


FS 733.16a. 

Change to require claimant to file 
both his claim and a notice of his 
suit when instituted in the County 
Judge’s Court. 


FS 733.43, 734.22 Annual Returns. 

“When there is a single heir or 
beneficiary, or where all the heirs or 
beneficiaries are sui juris and consent 
thereto in writing, it shall not be 
necessary to file a final accounting 
nor to advertise notice thereof, nor 
shall it be necessary to file annual 
accountings, unless required in either 
case by the County Judge.” 

FS 734.11 Causes for removal. 

Add: “Conflict of adverse interest 
held by the personal representative 
against the estate, but this shall not 
apply to the widow because of elect- 
ing to take dower, or claiming family 
allowance or exemptions.” 


FS 737.05 Respondents. 
Add at end of sentence in line 5: 

“but the testator may waive no- 
tice to any or all of the beneficiaries, 
or he may limit the notice to certain 
beneficiaries, or to direct benefici- 
aries, and in such case notice need 
be given only to those required to 
be served, and such beneficiaries may 
waive such service in writing.” 

FS 737.12 Add: 

“and whenever all of the benefici- 
aries are sui juris and shall file in 
such action their several consents in 
writing waiving the filing of any ac- 
counting, the trustee shall then be 
relieved of filing any such account- 
ing, unless required by the court, 
until one or more of such benefici- 
aries file a withdrawal in writing of 
such consent and waiver or files a 
request in writing for an accounting. 
This shall not prevent any trustee 
from filing an accounting at any 
time.” 


Proposed Amendments and Additions to Chapter 198, 
Florida Statutes, as Recommended by the Tax Section 


Section 198.12 shall be amended to 
read as follows: 

“198.12 Notice of death to Commis- 
sioner. 

The executor, within two months 
after the decedent’s death, or within a 
like period after qualifying as such, 
shall give written notice thereof to the 
Commissioner on the form prepared 
and published by the Commissioner 
known as the Preliminary Notice and 
Report. If a Federal estate tax return 
is required by the applicable Federal 
Revenue Act then a copy of the Pre- 
liminary Notice filed with the Federal 
Government may be filed with the Com- 
missioner in lieu of such Preliminary 
Notice and Report.” 

Section 198.13 shall be amended to 
read as follows: 

“198.13 Tax Return. 

The executor of every estate required 
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by the laws of the United States to 
file a Federal estate tax return shall 
file with the Commissioner within 
fifteen (15) months from the date of 
death a return consisting of an ex- 
ecuted copy of the Federal Estate tax 
return, and shall file with such return 
all supplemental data, if any, as may 
be necessary to determine and estab- 
lish the correct tax under this Chapter. 
Such return shall be made in the case 
of every decedent who at the time of 
his death was not a resident of the 
United States and whose gross estate 
shall include any real property situate 
and tangible personal property having 
an actual situs in the State and in- 
tangible personal property physically 
present within the State of Florida.” 

Section 198.14 shall be amended to 
read as follows: 

“198.14 Extension of time for filing; 
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failure to make return. 

If the Federal taxing authorities 
grant an extension of time for filing 
a return the Commissioner shall allow 
a like extension of time for filing upon 
the filing by the executor of a copy of 
such Federal extension with the Com- 
missioner. An extension of time for 
filing a return shall not operate to ex- 
tend the time for payment of the tax. 
If any person fails to file a return at 
the time prescribed by law or files, 
willfully or otherwise, a false or fraudu- 
lent return, the Commissioner shall 
make the return from his own knowl- 
edge and from such information as he 
can obtain through testimony or other- 
wise. Any such return so made by 
the Commissioner shall be prima facie 
good and sufficient for all legal pur- 
poses.” 

Section 198.16 shall be amended to 
read as follows: 


“198.16 Notice of determination of 
deficiency in Federal estate tax to be 
filed with Commissioner. 

It shall be the duty of the executor 
to file with the Commissioner within 
sixty (60) days after a final deter- 
mination of any deficiency in Federal 
estate tax has been made, written no- 
tice thereof. If, based upon such de- 
ficiency and the grounds therefor, it 
shall appear that the amount of tax 
previously paid is less than the amount 
of tax owing, the difference, together 
with interest at the rate of one-half of 
one (14%) per centum per month from 
the due date of the tax, shall be paid 
upon notice and demand by the Com- 
missioner. In the event the executor 
shall fail to give the notice required 
by this section, any additional tax 
which shall be owing may be assessed, 
or a proceeding in court for the collec- 
tion of such tax may be begun without 
assessment at any time prior to the 
filing of such notice or within thirty 
(30) days after the delinquent filing of 
such notice, notwithstanding the pro- 
visions of section 198.28 of this Chap- 
ter.” 

Section 198.17 shall be amended to 
read as follows: 

“198.17 Deficiency; hearing by 
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Commissioner; procedure on appeal. 

If upon examination of any return a 
tax or a deficiency in tax is disclosed, 
the executor shall be notified of such 
tax or deficiency by the Commissioner 
by registered mail, and given a period 
of not less than thirty (30) nor more 
than sixty (60) days from such notice 
in which to show cause why such tax 
or deficiency should not be paid. The 
Commissioner shall proceed to hear and 
determine all questions involving such 
tax or deficiency upon not less than ten 
(10) days’ notice to the executor of the 
date of such hearing, and a final de- 
termination thereon shall be made as 
quickly as practicable, and a copy of 
such determination, together with no- 
tice and demand, shall be sent by regis- 
tered mail to the executor. Such tax 
or deficiency in tax shall be assessed 
and paid, together with the penalty 
and interest, if any, applicable thereto, 
within sixty (60) days after such no- 
tice and demand by the Commissioner. 
Such determination of tax or deficiency 
in tax by the Commissioner shall be 
final unless the executor, or other party 
interested, shall within fifty (50) days 
from the date of the receipt of a copy 
of such determination, bring a suit in 
equity against the Commissioner and 
such other parties as are interested. It 
shall not be necessary to join as parties 
to such suit any heir-at-law, next of 
kin, distributee, legatee or devisee of 
said decedent. The bill of complaint 
shall contain a concise statement of the 
facts and shall have annexed thereto a 
copy of the return and of the findings 
and determination of the Commission- 
er and shall pray for an abatement of 
the tax, in such amount and to such 
extent, in part or in whole, and for 
such other relief as the executor shall 
desire. Such suits shall proceed as 
other suits in equity. Either the Com- 
missioner, the executor or any other 
party may appeal to the supreme court 
of Florida as in other cases.” 

Section 198.18 shall be amended to 
read as follows: 


“198.18 Failure to pay tax; civil 
penalties. 
If any part of a deficiency in tax due 
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under the provisions of this Chapter is 
due to negligence or intentional disre- 
gard of the provisions of this Chapter 
or of the rules and regulations issued 
pursuant hereto, with knowledge there- 
of but without intent to defraud, there 
shall be added as a penalty five (5%) 
per centum of the total amount of the 
deficiency in tax, and if any part of 
such deficiency is wilfully made with 
intent to defraud, there shall be added 
as a penalty fifty (50%) per centum 
of the total amount of such deficiency; 
which penalty shall become due and 
payable upon notice and demand by the 
Commissioner and such executor shall 
be liable to the State personally and on 
his official bond, if any, for any loss to 
the State accruing under the provisions 
of this Section through his negligence 
or wilful neglect. No interest shall be 
collected upon the amount of any pen- 
alty. The Commissioner may compro- 
mise or remit any penalty imposed 
pursuant to this Section.” 

Section 198.26 shall be amended to 
read as follows: 

“198.26 No discharge of executor 
until tax is paid. 

No final account of an executor of 
the estate of a non-resident, nor of the 
estate of a resident where the value of 
the gross estate wherever situate ex- 
ceeds sixty thousand ($60,000.00) dol- 
lars shall be allowed by any court un- 
less and until such account shows, and 
the judge of said court finds, that the 
tax imposed by the provisions of this 
Chapter upon said executor, which has 
become payable, has been paid. The 
certificate of the Commissioner of non- 
liability for tax or his receipt for the 
amount of tax therein certified shall be 
conclusive in such proceedings as to the 
liability or the payment of the tax to 
the extent of said certificate.” 

Section 198.28 shall be amended to 
read as follows: 

198.28 Time for assessment of tax. 

The amount of estate tax due under 
this Chapter shall be determined and 
assessed within four (4) years from 
the date the return was filed, or within 


‘a period expiring ninety (90) days 


after the last day on which the assess- 
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ment of a deficiency in Federal estate 
tax may lawfully be made under ap- 
plicable provisions of the internal reve- 
nue laws of the United States, which- 
ever date last occurs, and no suit or 
other proceedings for the collection of 
any tax due under this Chapter shall 
be begun after such date; provided, 
however, that in the case of a false or 
fraudulent return or of a failure to 
file a return, the tax may be assessed, 
or a proceeding in court for the col- 
lection of such tax may be begun with- 
out assessment, at any time.” 

Section 198.29 shall be amended to 
read as follows: 

“198.29 Refunds of tax overpaid; 
interest. 

Wherever it appears upon the exam- 
ination of any return made under this 
Chapter or upon proof submitted to 
the Commissioner by the executor, that 
an amount of estate tax has been paid 
in excess of the tax legally due under 
this Chapter, then the amount of such 
overpayment, together with any over- 
payment of interest thereon shall be 
refunded to the executor and paid upon 
the warrant of the Commissioner drawn 
upon the State Treasurer who shall 
honor and pay the same; and such re- 
fund shall be made by the Commis- 
sioner as a matter of course regardless 
of whether or not the executor has filed 
a written claim therefor, except that 
upon request of the Commissioner, the 
executor shall file with the Commission- 
er a conformed copy of any written 
claim for refund of Federal estate tax 
which has theretofore been filed with 
the United States. Notwithstanding the 
foregoing provisions, no refund of es- 
tate tax shall be made nor shall any 
executor be entitled to bring any action 
for refund of estate tax after the ex- 
piration of four (4) years from the 
date of payment of the tax to be re- 
funded unless there shall have been 
filed with the Commissioner written 
notice of any administrative or judicial 
determination of the Federal estate tax 
liability of the estate, whichever shall 
last occur, and such notice shall have 
been so filed not later than sixty (60) 
days after such determination shall 


489 


| 
; 
Wes 
é 
| 


have become final. For the purpose of 
this section, an administrative determ- 
ination shall be deemed to have become 
final on the date of receipt by the ex- 
ecutor or other interested party of the 
final payment to be made refunding 
Federal estate tax or upon the last 
date on which the executor or any other 
interested party shall receive notice 
from the United States that an over- 
payment of Federal estate tax has been 
credited by the United States against 
any liability other than Federal estate 
tax of said estate. A final judicial de- 
termination shall be deemed to have 
occurred on the date on which any 
judgment entered by a court of com- 
petent jurisdiction and determining 
that there has been an overpayment of 
Federal estate tax becomes final. Noth- 
ing herein contained shall be construed 
to prevent an executor from bringing 
or maintaining an action in any court 
of competent jurisdiction within any 
period otherwise prescribed by law to 
determine any question bearing upon 
the taxable situs of property, the domi- 
cile of a decedent, or otherwise affect- 
ing the jurisdiction of the State -of 
Florida to impose an inheritance or es- 
tate tax with respect to a particular 
item or items of property.” 

Section 198.30 shall be amended to 
read as follows: 

“198.30 County judges to furnish 
Commissioner with names of decedents, 
ete. 

The county judges of this state shall, 
on or before the tenth day of every 
month, notify the Commissioner of the 
names of all decedents, the name and 
address of the respective executors, ad- 
ministrators or curators appointed, the 
amount of the bonds, if any, required 
by the court, and the probable value 
of the estates, in all estates of dece- 
dents whose wills have been probated 
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or propounded for probate before him 
or upon which letters testamentary or 
upon whose estates letters of adminis- 
tration or curatorship have been sought 
or granted, during the preceding 
month, and such report shall contain 
any other information which the coun- 
ty judge may have concerning the es- 
tate of such decedents; and said county 
judge shall also furnish forthwith such 
further information, from the records 
and files of his office in regard to such 
estates, as the Commissioner may from 
time to time require.” 

Section 198.33 shall be amended to 
read as follows: 

“198.33 Discharge of estate, notice 
of lien, etc. 

Where no receipt for the payment 
of taxes, or no certificate of non-liabil- 
ity for taxes, has been issued or re- 
corded as provided in this Chapter 198, 
the property constituting the estate of 
the decedent in this State shall be 
deemed fully acquitted and discharged 
of all liability for tax under this Chap- 
ter after a lapse of ten (10) years from 
the date of death of the decedent, un- 
less the Commissioner shall make out 
and file and have recorded in the public 
records of the county wherein any part 
of the estate of the decedent may be 
situated in this State, a notice of lien 
against the property of the estate situ- 
ated in such county, specifying the 
amount or approximate amount of tax 
claimed to be due to the State of Flor- 
ida under this Chapter 198, which no- 
tice of lien shall continue said lien in 
force against such property of the es- 
tate as is situated in such county for 
an additional period of five (5) years 
or until payment is made. Such notice 
of lien shall be filed and recorded in 
the book of deeds in the office of the 
clerk of the circuit court of such coun- 
ty.” 
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Committee on 


Criminal Law and Procedure 


Recommendations 


A BILL 
TO BE ENTITLED 
An Act amending Section 903.111(6) 
relating to persons not eligible to 
be bail bondsmen. 
Be it enacted by the Legislature of the 

State of Florida: 

Section 1. Section 903.111(6) is 
hereby amended by adding thereto: 
“(g) Attorneys at Law”. 

Section 2. This Act shall become ef- 
fective immediately upon its becoming 
a law. 


A BILL 
TO BE ENTITLED 
An Act to amend Section FSA 909.180. 

Examination by State as to bal- 

listics, fingerprints, blood, semen, 

other stains, documents, papers, 
books, accounts, letters, photo- 
graphs, objects, or other tangible 
things. 

Be it enacted by the Legislature of the 

State of Florida: 

When a crime has been committed 
and the evidence of the State shall 
relate to ballistics, fingerprints, blood, 
semen, or other stains, or documents, 
papers, books, accounts, letters, photo- 
graphs, objects, or other tangible 
things, in examinations to be con- 
ducted by representatives of the State 
as to such ballistics, fingerprints, blood, 
semen or other stains, or documents, 
papers, books, accounts, letters, photo- 
graphs, objects, or other’ tangible 
things, upon motion showing good 
cause therefor, and upon notice to the 
prosecuting attorney, the court in 
which the action is pending, whether 
the committing magistrate’s court or 
the court having jurisdiction to try 

the cause, shall make an order permit- 
- ting the defendant to be present and 
to have present with him, during the 
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course of such examination, an expert 
of his own selection. The order shall 
specify the time, place, and manner of 
making the examination, and may pre- 
scribe such terms and conditions as 
are just. 

This act shall take effect immediate- 
ly upon becoming a law. 


A BILL 
TO BE ENTITLED 
An Act to amend Section 128, of Chap- 
ter 19554, Laws of Florida, Acts of 

1939. 

Be it enacted by the Legislature of the 

State of Florida: 

Section 1. That Section 128 of Chap- 
ter 19554, Laws of Florida, Acts of 
1939, be amended to read as follows: 

“Every person, who has been in- 
dicted or informed against for an 
offense, shall, upon application to 
the clerk, be furnished with a copy 
of indictment or information, to- 
gether with the endorsements there- 
on, at least twenty-four (24) hours 
before he is required to plead there- 
to; and he shall not be required to 
plead to such indictment or infor- 
mation if it has not been so furnished 
to him. A failure to furnish such 
copy shall not affect the validity of 
any subsequent proceeding against 
the defendant if he pleads to the in- 
dictment or information. Upon the 
filing of an information or the re- 
turn of an indictment, the County 
Solicitor or the State Attorney or 
other prosecuting attorney having 
jurisdiction of the offense shall 
furnish to the clerk of the court in 
which such instrument is filed as 
complete an address of said defend- 
ant as he may have or may be able 
to discover; and, upon the filing of 
such instrument, the clerk of such 
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court shall forthwith mail to the ad- 
dress thus furnished him a certified 
copy of said indictment or informa- 
tion. In addition thereto, when the 
clerk of such court shall issue a ca- 
pias, based on such information or 
indictment, he shall attach thereto 
and deliver to the executive officer 
of the court a certified copy of the 
information upon which such capias 
issued.” 

Section 2. This Act shall take effect 
from the time it becomes a law. 


A BILL 
TO BE ENTITLED 
An Act requiring judges of all courts 
of this State having criminal juris- 
diction to be attorneys at law. 
Be it enacted by the Legislature of the 

State of Florida: 

The Judge of each and every court 
of this state having criminal jurisdic- 
tion to try and determine any misde- 
meanors or felonies or to issue process 
for the arrest of persons charged with 
misdemeanors or felonies or to exam- 
ine, discharge, commit or set bail for 
any person charged with the commis- 
sion of any misdemeanor or felony 
shall be an attorney at law admitted 
to practice law before the courts of the 
State of Florida. This act shall not 
divest the presently acting judges of 
any of the courts of this state from 
exercising criminal jurisdiction for the 
remainder of their present term in such 
judicial office. 

This act shall take effect immediate- 
ly upon becoming a law. 


A BILL 
TO BE ENTITLED 
An Act creating the office of Public 
Defender in Counties in which there 
shall be a Criminal Court of Record; 
to fix the term of such office and 
the compensation therefor; to de- 
scribe the qualifications and duties 
of said Public Defender and provide 
for the filing of reports; and to au- 
thorize the budgeting and expendi- 
tures of funds from the County 
Fines and Forfeitures Fund with 
which to provide, set up, establish 
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and maintain the necessary facili- 
ties and pay the necessary expenses 
for carrying out the purposes here- 
to; and adding subsections to Chap- 
ter 909 of the Florida Statutes by 
adding Subsections 909.211, 909.212, 
909.213, 909.214 and 909.215 thereto. 


Be it enacted by the Legislature of the 

State of Florida: 

Chapter 909 of the Florida Statutes 
is amended to read: “Adding Subsec- 
tions 909.211, 909.212, 909.2138, 909.214, 
and 909.215, to read: 


Section 909.211 Office of Public 
Defender Created. 

There shall be established in Brow- 
ard, Dade, Duval, Hillsboro, Monroe, 
Orange, Palm Beach, Polk and Escam- 
bia Counties, Florida, and all other 
counties in which there shall be a 
Criminal Court of Record established, 
the office of Public Defender, who 
shall be authorized, appointed and em- 
powered by the Board of County Com- 
missioners to serve at the pleasure of 
said Board of County Commissioners, 
and said Public Defender shall be a 
licensed practicing attorney of the 
State of Florida and shall receive as 
compensation such reasonable salary 
and such fees as may be fixed by the 
Board of County Commissioners. 


Section 909.212 Same—Duties. 

The public Defender shall give pri- 
ority and preference to his duties under 
the provisions of this Act, and may 
engage in the private practice of law 
only to the extent that it will not and 
does not interfere with or prevent the 
performance of his duties as Public 
Defender. The Public Defender shall 
be required to appear on each and 
every scheduled Arraignment in the 
Criminal Court of Record in the county 
in which he shall be appointed, for the 
purpose of ascertaining the necessity 
of representing any indigent prisoner 
who is destitute and without funds to 
employ counsel, held in custody, and 
charged with the commission of any 
criminal offense, not capital, of his 
rights concerning entry of plea or pleas, 
of defense or defenses, waiver of jury 
trial, or trial by jury, as well as the 
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attendant motions and prosecution of 
appeals, if the same should be. 


Section 909.213 Same—Records. 

The Public Defender shall keep a 
record of the services rendered by him, 
and prepare and file monthly reports 
with the Board of County Commission- 
ers of the county in which he shall be 
appointed, concerning the _ services 
rendered by said Public Defender for 
and on behalf of indigent defendants 
in custody, charged with the commis- 
sion of a crime or crimes. 


Section 909.214 Same— Compensa- 
tion. 

The Board of County Commissioners 
of the county in which the Public De- 
fender shall be appointed, shall be au- 
thorized and empowered to budget and 
expend funds from the County Fines 
and Forfeitures Fund with which to 
set up, establish and maintain the nec- 
essary facilities for and to pay expenses 
necessary for the carrying out of the 
purposes of this Act. 


Section 909.215 Same — County 
Purposes. 

All payments of money herein pro- 
vided to be made are declared to be 
payments for a County Purpose for the 
county in which the Public Defender 
shall be appointed, payable out of the 
Fines and Forfeitures Fund of said 
county, and any and all facilities re- 
quired to be furnished hereunder, if 
any, are likewise declared to be for a 
County Purpose of said county. 


A BILL 
TO BE ENTITLED 

An Act to amend Chapter 28217, Laws 
of Florida, Acts of 1953, entitled 
“An Act relating to robbery, and 
providing penalties therefor, repeal- 
ing Section 813.01 Florida Statutes, 
relating to robbery by persons 
armed, and Section 813.02 Florida 
Statutes, relating to robbery by per- 
sons unarmed, and providing the 
effective date thereof.” 


Be it enacted by the Legislature of the 
State of Florida: 


Section 1. That Chapter 28217, Laws 
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of Florida, Acts of 1953, be and the 
same is hereby amended to read as 
follows: 


“Whoever by force, violence or as- 
sault, or putting fear, feloniously 
robs, steals and takes away from the 
person or custody of another, money 
or other property, which may be the 
subject of larceny, shall be punished 
by imprisonment in the State Prison 
for life, or for any term at the dis- 
cretion of the Court.” 


Section 2. This Act shall take effect 
from the time it becomes a law. 


A BILL 
TO BE ENTITLED 


An Act amending Section 909.21 re- 
lating to appointment of counsel in 
all felony cases where Defendant is 
insolvent and in counties where 
there shall be no Public Defender 
appointed, qualified and acting, to 
authorize the Court in all felony 
cases to appoint a competent attor- 
ney to defend such felony cases; 
and providing for compensation sub- 
ject to the discretion of the Trial 
Judge up to and in no event to ex- 
ceed the sum of Five Hundred Dol- 
lars therefor. 


Be it enacted by the Legislature of the 
State of Florida: 


Section 909.21 is amended to read 
as follows: 


Section 909.21 
Counsel. 


In all capital cases where the De- 
fendant is insolvent, and in all other 
felony cases where the Defendant is 
insolvent and there is no appointed, 
qualifed and acting Public Defender 
who may be called upon to defend such 
cases, and in the event such Public 
Defender is disqualified or otherwise 
unable to act, the Judge shall appoint 
such counsel for the Defendant as he 
shall deem necessary and shall allow 
such compensation as he may deem rea- 
sonable, such sum to be paid by the 
County in which the crime was com- 
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mitted. Counsel, so appointed, may in 
the event of conviction and sentence of 
death, or imprisonment for a term not 
less than life, appeal the case to the 
Supreme Court, and prosecute said ap- 
peal to its final conclusion with dili- 
gence; and until the Supreme Court 
has disposed of such appeal, no com- 
pensation shall be allowed to such 
counsel. If counsel first appointed is 
unable for any reason to perfect and 
prosecute the appeal, the Court may 
relieve him from such duty, but shall 


appoint other counsel for such purpose. 
When counsel so appointed by the 
Court completes the duties imposed by 
this section, such counsel shall file a 
written report as to the duties per- 
formed by him, and apply for dis- 
charge by the Court. The compensa- 
tion of counsel for the Defendant, at 
the trial, shall not exceed Five Hundred 
Dollars, and the compensation of coun- 
sel for the Defendant on appeal, shall 
not exceed Five Hundred Dollars addi- 
tional. 


Legal Consulting Services 


BLACK LABORATORIES, INC. 


700 S. E. Third Street 
GAINESVILLE, FLORIDA 


Complete Investigations. 
Biological, Physical, and 


Chemical Sciences. 


EXPERT TESTIMONY 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facilities 
to search for missing or unknown heirs, 
legatees, owners of property, and missing 
links in chains of title. 


Our international organization, estab- 
lished more than thirty-seven years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real 
estate, and leaseholds. 


Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, without 
expense to the forwarder. Inquiries are 
solicited. 


WwW. C. COX & COMPANY 


208 South LaSalle St. Chicago 4, Il. 


TRAFFIC ACCIDENT 
ANALYST 


Traffic accident analysis — Censultation 
— Expert testimeny. 
Automotive Engineer formerly with 
National Bureau of Standards. 
CLARENCE 8S. BRUCE 
P. O. Box 1909 Fort Myers, Fia. 


RENT A NEW CAR FROM 


your Que 


LOW RATES include gas and oil, Public 
Liability, Property Damage, Fire and 
Theft Insurance and $100.00 deducti- 
ble collision protection at no extra cost. 
No hidden charges . . . 5 or 6 can ride 
for the cost of one. Rent for an hour, 
day, week or longer. Hertz is world’s 
largest . . . 31 years’ experience... 
the only system offering uniformly high 
grade service at 
low cost in over 
500 cities through- 
out the world. 


RATE EXAMPLE: 


The daily rate is $5.00 
per 10 hours plus 8c per mile including gas, 
oil, and insurance. Thus, the total cost for 
a 50 mile trip is $9.00 regardless of how 
many ride. Rates lower by the week. 


HERTZ SYSTEM 


FOR RESERVATION 
In TALLAHASSEE PHONE 


2-1723 


Municipal Airport 
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Report of the Committee on Civil Procedure 


The adoption of the Florida Rules of Civil Procedure necessitated the integration of the 
existing Florida Statutes with them. To this end, the Committee on Civil Procedure has pre- 
| pared this report. 


The report is in four divisions: the first division covers the repeal of sections of the statutes 
superseded by the new rules; the second division covers amending terminology in the statutes 
to conform with the new rules; the third division of this report covers the amending of statutory 
provisions to conform with the new rules of civil procedure; and the fourth division covers sug- 
gested cross references from statutes to the new rules. 


The Statutory Revision Department of the Attorney General’s office is preparing an index 


of cross references of the new rules to the statutes and the statutes to the new rules to facilitate 
greater ease in their use. This index will appear in the next publication of the Statutes and the 
Florida Rules of Civil Procedure. 
DIVISION 1. 
We recommend the repeal of the following sections: 
Repeal Covered by Rule Repeal Covered by Rule 
§§25 .47(4)......... Unnecessary with Obsolete 
§25 .47(1) as amended 1.13(1-9) 
Same as above 2 1.13(10), 1.20 
Same as above 1.7(e), 1.8(a) 
1.19(a) (1) 2.8 
1.7(e), 1.8(a) §.Ct. Rule 2(a) 
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DIVISION 2. 


We recommend the amendment of the terminology in the following statutes to conform with 
the Rules of Procedure. 


Amend 
§§36 .09 


496 


Note 


Change “... shall be the same as those established by law for the justices of the 
peace courts...” to read “...shall be The Florida Rules of Civil Procedure as 
may now and hereinafter be adopted by the supreme court...” Rule A. 


Change “without service or notice” (used twice, once in each paragraph) to read 
“with notice to opposing counsel.’”’ See Rule 1.4(a). 


Change “summons ad respondendum” to read “summons” to conform with Rule 1.3. 
Change “summons ad respondendum” to read “summons” to conform with Rule 1.3. 
Change ‘“‘summons ad respondendum” to read “summons” to conform with Rule 1.3. 
Change “summons ad respondendum” to read “summons” to conform with Rule 1.3. 
Change “summons ad respondendum” to read “summons” to conform with Rule 1.3. 
Change “notice to defend” to read “notice of suit.” 
Change “notice to defend” to read “notice of suit.” 
Change “notice to defend” to read “notice of suit.” 
Change “notice to appear” to read “notice of suit.” 
Change “notice to defend’’ to read “notice of suit.” 
Change “notice to defend”’ to read “notice of suit.’ 


Change “for want of appearance or for want of demurrer plea...” to read “.. . for 
want of proper pleading...” Rules 1.7(e), 1.8(a), 2.9(b). 


Change “rule day”’ to read “date set.”’ Rule 1.3(a). 


Change “declaration” (used once in title and once in section) to read “complaint.” 
Change “a special plea or special pleas to the declaration” to read “the answer.” 
All to conform with Rules 1.7(a), 1.8(a), 1.8(c). 


Change “declaration” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 
1.8(b). 


Delete the reference ‘‘62.12’’ which has been repealed; change “‘bill” to read “com- 
plaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill’’ to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill in equity” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 
1.8(b). 


Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 
Change “bill’’ to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 
Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), and 3.19. 


Change “bill’’ (used twice) to read “complaint” to conform with Rules 1 .7(a), 1 .8(a), 
and 3.19. 


Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), and 
3.19. 


Change “bill in chancery” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), and 3.19. 
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45.19 
47.23 
47 .25 
47 .28 
48.09 
48.11 
48.12 
48.15 
51.12 
5 
52.08 
§§62.34 
64.01 


Amend 
64.12 


64.13 


64.14 


64.16 


65.01 


65 .06 


65 .07 


65 .09 
65.10 
66.01 


66.11 


66.14 
66.17 


66.18 


66.20 
66 .25 


66 .27 


66 .29 


66.31 


66 .32 


66 .33 


66.35 


66 .36 


66 .37 


Note 


Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), and 
3.19. 


Change “bill of complaint” (used twice) and “bill’’ (used once) to read “complaint” 
to conform with Rules 1.7(a), 1.8(a), and 3.19. 


Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b), 
and 3.19. 


Change “bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b), and 3.19. 


Change “bill in equity” (used once in title and once in section) to read “complaint” 
to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bills for divorce” to read “complaints” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “bill for divorce” and “bill” to read “complaint” to conform with Rules 
1.7(a), 1.8(a), and 1.8(b). 


Change “bill’’ to read “complaint” to conform with Rules 1 .7(a), 1.8(a), 1.8(b). 
Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill in chancery” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “bill in equity” and “bill” to read “complaint” to conform with Rules 
1.7(a), 1.8(a), 1.8(b). 


Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill in equity” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 
1.8(b). 


Change “bill of complaint”? (used twice), “bill’’ (used twice), and “sworn bill’ to 
read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill’’ to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill of complaint in chancery,” “bill in chancery,” and “bill” to read “com- 
plaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill of complaint” (used twice) to read “complaint” to conform with 
Rules 1 .7(a), 1.8(a), and 1.8(b). 


Change “bill of complaint” (used thrice) to read “complaint” to conform with Rules 
1.7(a), 1.8(a), 1.8(b). 


Change “bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “sworn statement or bill of complaint” to read “complaint” to conform 
with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill of complaint or the sworn statement” (used twice) and “bill of com- 
plaint’’ (used once) to read “complaint” to conform with Rules 1 .7(a), 1.8(a), 1.8(b). 


Change “bill of complaint” (used thrice) to read “complaint” to conform with 
Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “bill of complaint” (used thrice) to read “complaint” to conform with 
Rules 1.7(a), 1.8(a), 1.8(b). 
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Amend 
66.40 


66.43 


70 .06 
70 .08 
71.19 
76.11 
77 .05 
77.15 


77.18 
80.10 


86 .03 


86.05 
86 .06(8) 


87.01 


§§87 .12 


167 .25 


196.01 


196 .09 


196.10 


196.13 


298 .03 


298 .07 
298 .33 
298 .46 


298 .75 


498 


Note 


Change “bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “writ of error” to read “appeal” to conform with Supreme Court Rule 2. 
Change “‘traverse” (used thrice) to read “reply” to conform with Rule 1.7(a). 
Change “rule day” to read “return date” to conform with Rule 1.3. 

Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 
Change “summons ad respondendum” to read “summons” to conform with Rule 1.3. 


Change “appear and answer” to read “answer” to conform with Rules 1.7(a), 
1.8(c). 


Change “summons ad respondendum” to read “summons” to conform with Rule 1.3. 


Change “reply, take issue, or demur’” to read “reply” to conform with Rules 1.7(a), 
1.7(e). 


Change “bill in equity” (used twice) to read “suit in equity” to conform with Rule D 
and title of Section III. 


Change “declaration” to read “complaint” to conform with Rules 1.7(a), 1.8(b). 


Change ‘Appeal by Writ of Error” to read “Appeals.” Change “writs of error” to 
read “appeals”; change “writ of error” to read “appeal”; change “writ” (used thrice) 
to read ‘“‘appeal.’”’ All the aforesaid should be amended to conform with Supreme 
Court Rule 2. 


Change “bill of complaint, declaration, petition or other appropriate pleadings” to 
read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill in equity” to read “suit in equity” to conform with Rule D and title 
of Section ITI. 


Change “plead, answer, or demur to” to read “answer’’ to conform with Rules 1.7(a), 
1.7(c), 1.8(a), 1.8(c). Also, change “within ten days” to read “within 20 days” to 
conform with Rule 1.11(a). 


Change “bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “bill of equity” to read “suit in equity” to conform with Rule D and title 
of Section IIT. 


Change “bill in equity” to read “suit in equity” to conform with Rule D and title 
of Section ITI. 


Change “bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “rule day” to read “return date” to conform with Rule 1.3. Delete “either 
in term time or vacation” as surplusage. See Rule 1.6. 


Change “first rule day” (used twice) to read “return date” to conform with Rule 1.3. 
Change “rule day” to read “return date” to conform with Rule 1.3. 


Change “bill of complaint” and “declaration” to read “complaint” to conform 
with Rules 1.7(a), 1.8(a), 1.8(b). 


Change “bill of complaint” (used twice) to read “complaint” to conform with 
Rules 1.7(a), 1.8(a), 1.8(b). 
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Amend 
350.28 


350 .36 


377 .33 


378.10 
447.10 


467.18 


470.29 


473 .05 


475 .39 


523.14 


567 .12 


589 .16 


Note 


Change “declaration” to read “complaint”; change “appropriate pleas’’ to read 
“answer’’; change “‘All pleas’ to read “An answer’; change “plea’”’ (used twice) to 
read “answer”; change “actions or proceedings” to read “suit’’; change “by a bill 
in equity” to read “as in a suit in equity.”” See Rules 1.7(a), 1.7(e); 1.8(a); 1.8(c); 
title of Section III; Rule D. 


Change “declaration” to read “complaint”; change “plea” (used twice) to read 
“answer’’; all to conform with Rules 1.7(a), 1.7(e), 1.8(a), 1.8(c). 


Change “by verified bill or affidavit” to read “by verified complaint or affidavit” to 
conform with Rule 3.19. 


Change “rule day” to read “return date” to conform with Rule 1.3. 


Change “rules of equity procedure” to read “rules of civil procedure” to conform 
with the new Rules. 


Change “bill in equity” to read “application” to conform with Rule 3.19. 
Change “a bill in equity” to read “an application” to conform with Rule 3.19. 
Change “a bill in equity” to read “an application for injunction” to conform with 


Rule 3.19; change “bill” (used twice) to read “application” to conform with Rule 
3.19. 


Change “a bill in equity” to read “application for injunction” to conform with 
Rule 3.19. 


Change “summons ad respondendum” (used twice) to read “summons” to con- 
form with Rule 1.3; change “rule day” to read “return date” to conform with 
Rule 1.3. 


Change “bill in equity” to read “suit in equity” to conform with title of Section III 
and Rule D of the new rules. 


Change “bill of complaint” to read “complaint” to conform with Rules 1 .7(a), 1.8(a), 
1.8(b). 


601.15(9)(b)3 Change “a bill in chancery” to read “suit in equity” to conform with Section III 


601 .66 
615.11 
616 .09 
699 .02 
699 .12 
732 .09(3) 


732.13 


732 .33 


732.42 


JANUARY, 


and Rule D of the new rules. 


Change “petition or declaration” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b). 


Change “sworn bill of complaint” to read “complaint” to conform with Rules 1.7(a), 
1.8(a), 1.8(b), 1.5(a). 


Change “sworn bill of complaint” to read “complaint” to conform with Rules 
1.7(a), 1.8(a), 1.8(b), 1.5(a). 


Change “summons ad respondendum” to read “summons” to conform with Rule 
1.3(b). 


Change “an original bill of complaint” to read “complaint” to conform with Rules 
1.7(a), 1.8(a), 1.8(b). 


Change “summons ad respondendum’”’ to read “summons” to conform with Rule 
1.3(b). 


Change “Florida chancery law” in (1)(a) to read ‘Florida Rules of Civil Procedure” 
to make section broad enough to comply with the provisions on depositions in the 
new rules. 

Change “bill in chancery” to read “suit in equity” to conform with title of Sec- 
tion III and Rule D; change “bill” to read “complaint” to conform with Rules 
1.7(a), 1.8(a), 1.8(b). 


Change “bill” to read “complaint” to conform with Rules 1.7(a), 1.8(a), 1.8(b). 
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DIVISION 3. 


We recommend the following amendments to the Statutes affecting rules. 


Amend 


Note 


§§25.47(1) (1) to read: “The supreme court shall have the power to prescribe from time to 


27 .06 


47.10 


47.13 


48.13 


52.20 


52.21 


62 .22 


500 


time the rules for practice and procedure in actions at law or suits in equity, and 
all statutory and extraordinary forms of action, in all courts within the state. A 
rule shall not abridge, enlarge, or modify the substantive rights of any litigant. 
When a rule is promulgated and adopted by the supreme eourt concerning practice 


and procedure, and it conflicts with the statute, the rule supersedes the statutory 
provision.” 


Adding: “Notice of the application for the writ of habeas corpus shall be given 
to the prosecuting attorney of the court wherein the statute under attack is being 


applied, the criminal law proceeding is being maintained, or the conviction has 
occurred.” See Rule 2.21. 


To read: “‘All process, upon the institutions of any suit, shall be returnable as pro~ 
vided for by the Florida Rules of Civil Procedure as may now and hereinafter be 
adopted by the Supreme Court, provided that all returns of process against the 
United States of America, where it is permitted by the Laws of the United States 
of America to sue the United States of America in the courts of this state, shall 
be made returnable in conformity with the provisions of the laws of the United 


States of America governing the appearance of the United States of America in 
such actions.” See Rule 1.11(a). 


To read: “Service of the original writ or summons shall be effected by delivering 
to the party to be served a copy thereof, together with a copy of the complaint, 
affidavit, petition, or other initial pleading; or by leaving such copies at this usual 
place of abode with some person of the family above fifteen years of age, and in- 
forming such person of their contents.”’ See Rules 1.3(h) and 1.4(b). 


Change Title of section to read “NOTICE TO DEFEND, MAILING OF.-” and 
add “A copy of the complaint shall be mailed to nonresident defendants.” 


Change Title of section to read “DEFENSES UPON EQUITABLE GROUNDS.—” 
and section to read: ‘“The defendant in any cause in any of the courts of this state, 
in which if judgment were obtained he would be entitled to relief against such judg- 
ment on equitable grounds, may plead in his answer the facts which entitle him to 
such relief by way of defense. 

“Such answer shall begin with the words ‘For defense on equitable grounds,’ or 
words to the like effect. 

“Any such matter which, if it arose before or during the time of pleading would 
be sufficient for an answer to the action, may be set up by way of audita querela, 
if it arises after the lapse of the period during which it could be pleaded.” See Rules 
1.7(a), 1.7(e), 1.8(c), 1.11(b). 


Change Title of section to read: “PLEADINGS UPON EQUITABLE GROUNDS; 
REPLY” and section to read: “The plaintiff may reply to the answer of the de- 
fendant facts which would avoid such answer upon equitable grounds. 

“Such reply shall begin with the words ‘For reply on equitable grounds,’ or to 
the like effect.” See Rules 1.7(a), 1.7(e). 


Second paragraph to read: “Service upon the absent defendant sahll be had in the 
manner provided by law, and if the defendant does not answer the complaint, decree 
pro confesso and final decree may be entered as in other cases; and the court shall 
make an order requiring the complainant to give security, to be approved by the 
court or by its clerk, for abiding such future orders as may be made for restoring 
the estate or effects to the absent defendant upon his answering the complaint; 
and if the complainant shall refuse to give or not be able to procure such security, 
the effects shall remain under the direction of the court, in the hands of a receiver, 
or otherwise, for so long a time, and shall be finally disposed of in such manner, 
as the court shall deem fit.” See Rules 1.7(a), 1.7(e), 1.8(a), 1.8(b), 1.8(c). 
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66 .04 Change title of section (PARTITION OF PROPERTY; FORM AND CON- 
TENTS OF BILL.—) to read “PARTITION OF PROPERTY; FORM AND 
CONTENTS OF COMPLAINT.—’” to conform with Rule 1.7(a).: 

Change section to read: “Such complaint shall allege a description of the lands 
or premises of which partition is prayed, by metes and bounds, or other sufficient 
description, and shall state according to the best of the knowledge and belief of the 
complainants the name and places or residence of the several owners, joint tenants, 
tenants in common or coparceners, or other persons interested in said lands or real 
estate, the quantity or proportionate share held by each, and such other matters, if 
any, as may be necessary to enable the court to adjudicate fully upon the rights 
and interests of the party. But if the names, residence, quantity of interest or pro- 
portionate share of any of the owners or claimants of such lands are unknown to 
the complainants, then it shall be so stated in such complaint, and such suit may 
proceed in the same manner as though such unknown persons or defendants were 
named in the complaint.” See Rules 1.7(a), 1.8(a), 1.5(a). 


66.19 Change “bill” (used twice) to read “complaint” to conform with Rules 1.7(a), 
1.8(b); and second sentence to read “Should any defendant appear and defend 
said suit claiming actual possession of some portion of the land involved in the 
suit, it shall be heard at a time to be set by said Court.” 


66.30 Change to read: “STATEMENT TO BE FILED WITH COMPLAINT.—At the 
time of the filing of the complaint, unless the following facts to be shown by the 
complaint, the plaintiff shall file with said complaint, a statement setting forth 
and showing: 

“(1) The character of his estate, right, title, or interest in the real property 
described in the complaint; or theretofore conveyed by him by warranty deed and 
to whom conveyed; 

“(2) The character of his possession in said property, the period of time the 
same has existed and for whom obtained. 

(3) Whether or not he has ever made any conveyance of the property, or any 
part thereof, or any interest therein, and, if so, to whom; 

(4) A statement of any and all outstanding mortgages, deeds of trust, leases 
and other encumbrances thereon; 

“(5) That he does not know and has never been informed of any other person 
whom claims, or who may claim, any estate, right, title or interest in, or lien upon, 
the property, or any part thereof, adversely to him, or if he does know or has been 
informed of any such person, then the name and address of such person. 

“Tf the plaintiff is unable to state any one or more of the matters herein re- 
quired, he shall set forth and show, fully and explicitly, the reason for such inability 
such statement shall constitute a part of the record in the cause. If the plaintiff 
be a corporation, the statement may be made by any officer thereof. If the plaintiff 
be a person under guardianship, the statement may be made by the guardian. If 


the plaintiff be a partnership or firm, the statement may be made by any member 
thereof.” 


70 .07 Change to read: “BETTERMENT, REPLY.—The plaintiff in the judgment of 
eviction may reply to the allegations in said petition, or any of them, within sixty 
days, unless further time be given by the court, after the notice to him of the filing 
of the petition, and the issue or issues thus made shall stand for trial at a time to be 
set by the court after the filing of the reply; or if no reply is filed, the petition shall 


stand for trial at a time to be set by the court after the expiration of sixty days 
from the filing of the petition.” 


76 .24 Change first paragraph to read: “The court, to which the attachment is return- 
able, shall always be open for the purpose of hearing and deciding motions to dissolve 
such attachment, and in any case upon oath in writing made by the defendant and 
tendered to the court that any allegation in the plaintiff’s affidavit is untrue, a trial 
of such answer or other defining pleading shall be had, and if the allegation in the 
plaintiff's affidavit which is denied is not sustained and proved to be true, the attach- 
ment shall be dissolved. If such affidavit shall deny the debt or sum demanded, 
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78.17 


86.12 


90 .23 


90.231 


298 .02 


298 .05 


298 .30 
377 .32 
474 .08 


487 .12 
531.32 
534.19 
576.11 
604 .30(2) 


768 .09 


502 


Note 


the judge may, upon application of either party, require formal pleadings as to the 
debt or sum demanded, to be filed in such time as he may fix, and the issue of facts, 
if any, raised by such pleadings shall be tried as hereinbefore provided, and at the 
same time as the issue, if any, made by the affidavit as to the special cause assigned 
in plaintiff’s affidavit. Issues of law raised by such pleadings shall be determined 
and given effect to by the judge as in other controversies at law.” 


Change first sentence to read: ‘Pleadings and proceedings in replevin shall be amend- 
able as in other actions.” See Rule 1.15. 


Change to read: “PROCESS, WHEN RETURNABLE; ANSWERS, WHEN 
FILED.—AIl process except in circuit court shall be returned to any date fixed 
by the court. The answers of defendants shall be filed upon return date of the writ.” 


Add following to (1): “..., or one possessed of special knowledge or skill in respect 
of the subject upon which he is called to testify. 

Change first sentence of (2) to read: “The testimony of any expert or skilled 
witness may be taken at any time before the trial of any civil cause in any of the 
courts of this state, in equity or at common law, upon reasonable notice, in the 
manner now provided for taking depositions de bene esse, notwithstanding the 
residence of the witness.” 

Change (3) to read: “An expert or skilled witness, whose deposition is taken, 
shall be allowed a witness fee in such reasonable amount as the trial judge may 
determine, and the same shall be taxed as costs. 


Change (2) to read: “Any expert or skilled witness who shall have testified in any 
cause shall be allowed a witness fee including the cost of any exhibits used by such 
witness in the amount of ten dollars per hour or such amount as the trial judge 
may deem reasonable, and the same shall be taxed as costs, provided that this 
section shall not apply to any condemnation suit filed in behalf of any state, county, 
or municipal agency, or other body having right of eminent domain.” 


Change “...on the first rule day, occurring not less than twenty days after this 
notice...” to read ‘‘... within the first return date occurring not less than twenty 
days after the final notice...” See Rule 1.3. 


Delete: ‘‘...and said summons may be served in vacation or term time...” 
Surplusage and Rule 1.6(c). 


Delete: ‘‘... either in term time or vacation” to conform with Rule 1 .6(c). 
Delete: “..., in term time or vacation, ...”’ to conform with Rule 1.6(c). 


Change “apply by a bill in equity” in (2) to read: “make application” to conform 
with Rule 3.19. 


Change “apply by a bill in equity” to read “make application for injunction” to 
conform with Rule 3.19. 


Change “apply by a bill in equity” to read “make application for injunction” to 
conform with Rule 3.19. 


Change “apply by a bill in equity” to read “make application for injunction” to 
conform with Rule 3.19. 


Change “apply by a bill in equity” to read “make application for injunction” to 
conform with Rule 3.19. 


Change “apply by a bill in equity” to read “make application for injunction” to 
conform with Rule 3.19. 


Change section to read: “The physical or mental examination or examination of 
property shall be made by a physician to be named by the court, in the presence 
of one or more physicians or attendants of the injured party, if the party so desires. 
The compensation of the examining physician shall be fixed by the court in each 
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Amend Note 


particular case, and shall be in the first instance paid by the party petitioning for 
such examination,but shall be taxed up as a part of the costs of the case subject to 
the final disposition of the same.” See Rule 1.29. 


Suggested amendment 
768 .09 Suggestion: 

Why not adopt terminology of Rule 1.29 and add last sentence of 768 .09?. 
i.e. “In any action in which the mental or physical condition of a party or injury 
to property is in controversy, the court in which the action is pending may, in ad- 
vance of the trial, order such party to submit to a physical or mental examination 
by a physician or other such qualified expert, or may order an examination of the 
property alleged to have been damaged or injured by the defendant or his agent, 
or of the party alleged to have caused the damage or injury. The compensation of 
the examining physician shall be fixed by the court in each particular case, and 
shall be in the first instance paid by the party petitioning for such examination, 
but shall be taxed up as a part of the costs of the case subject to the final disposition 
of the same.” 


DIVISION 4. 

Cross references from Statutes to Rules of Civil Procedure: 

Section See Rule Section See Rule 
2.12 (all 90.231...City of Daytona Beach v. Humphreys, 


The members of the Committee on Civil Procedure recommend the adoption of this report. 
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Distributions by Trusts and Estates Under the 
Internal Revenue Code of 1954 


Willis B. Snell* 


HE RULES governing the Federal in- 

come taxation of trusts and estates 
and their beneficiaries have been sub- 
stantially revised and expanded by the 
Internal Revenue Code of 1954.1 The 
most extensive changes, and those likely 
to cause the greatest difficulty, relate 
to the treatment of distributions to 
beneficiaries.2 In this area, the most 
substantial change is the introduction 
of a five-year “throwback” rule for 
trusts. And, although the other pro- 
visions as to distributions will produce 
the same results as the 1939 Code in 
many situations, the means of reaching 
these results have been greatly changed. 
These latter provisions will be discussed 
first herein, since it is necessary to 
have them in mind in order to under- 
stand the throwback rule. 

For Federal tax purposes, trusts 
have a dual personality. To the extent 
that they distribute their income cur- 
rently, or are required to do so, they 
are not taxed, but rather are treated 
as mere conduits through which income 
flows to the beneficiaries who are taxed 
on the income. But income which is 
accumulated for future distribution is 
taxed to the trust. This basic treatment 
is the same under the 1939 and 1954 
Codes. However, there were certain 
defects in the conduit principle as ap- 
plied under the 1939 Code, and the 
new Code seeks to remedy them. 


Conduit Principle 

The conduit principle requires: (1) 
that the trust be given a deduction 
for the amount of income which it dis- 
tributes, or is required to distribute, 
to its beneficiaries, (2) that the bene- 


* Member of The Atlanta Bar. Messrs. 
Snell and Liles are members of the At- 
lanta and Washington firm of Suther- 
land, Asbill and Brennan. 
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ficiaries include this amount in their 
income, and (3) that each item of in- 
come have the same tax status in the 
beneficiaries’ hands as in the hands of 
the trust. To effectuate the conduit 
principle, there must be an outside limit 
on the “income” to which it applies; 
that is, a maximum amount to be de- 
ducted by the trust or estate and to 
be reported by the beneficiaries. Gen- 
erally speaking, such “income” should 
be equal to the amount of income which 
is available for distribution, whether 
or not it is included in “gross income” 
or “taxable income.”5 


The problem, then, in applying the 
conduit principle is to determine what 
standard of “income” achieves this ob- 
jective. For several reasons, neither 
“gross income” nor “taxable income” 
as defined by the Internal Revenue Code 
serves the purpose; for instance, cap- 
ital gains are included in both “gross 
income” and “taxable income,” but they 
may be allocated to corpus by the trust 
instrument or state law and therefore 
not be available for distribution. Nor 
does income distributable to the bene- 
ficiaries under state law serve the pur- 
pose. For example, in the case of 
Johnston v. Helvering, 141 F. 2d 208 
(2d. Cir. 1944), cert. den., 323 U.S. 
715 (1945), a trustee invested in a 
mortgage, foreclosed the mortgage, held 
the property obtained by foreclosure 
for several years, and then sold it at 
a loss; state law allocated part of the 
sale proceeds to the income benefici- 
aries as trust income to compensate 
them for the loss of income from the 
unproductive property during the 
period it was held. Although there was 
no real income in the year of sale, it 
was held that such payments to the 
beneficiaries were taxable to them. 


THE FLORIDA BAR JOURNAL 


| 
| 
BOR 
US 


Distributable Net Income 


Since these existing concepts of 
“income” do not fully carry out the 
conduit principle, it was necessary to 
create a new concept of “income” 
available for distribution, and this 
Congress has done, giving it the name 
of “Distributable Net Income” (DNI). 
§643(a). The starting point in the 
computation of DNI is the “taxable in- 
come” of the trust for Federal income 
tax purposes. Thus DNI avoids the 
difficulties which would be caused by 
using income distributable under state 
law, since its computation begins with 
“taxable income.” The objections to 
using “taxable income” are met by 
making certain adjustments: 


(1) Since the purpose of DNI is to 
determine the maximum amount of 
“income” available for the trust to 
distribute, distributions to benefi- 
ciaries, which are deducted to de- 
termine taxable income, are not 
deducted in computing DNI. §643- 
(a) (1). 


Since the personal exemption de- 
duction allowed the trust is not a 
true expense and does not reduce 
the amount of income available for 
distribution, it is not allowed in 
the computation of DNI. 643(a)- 
(2). 


Capital gains which are allocated 
to corpus and which are not paid, 
credited, or required to be distri- 
buted during the taxable year are 
not available for distribution, and 
therefore must be subtracted from 
taxable income to determine DNI. 
§643 (a) (3).7 


Tax-exempt interest, income of 
foreign trusts from foreign 
sources, and the $50 dividend ex- 
clusion do constitute income avail- 
able for distribution but are not 
included in taxable income; there- 
fore, they must be added to taxable 
income to determine DNI. §643- 
(a) (5), (6),(7). 

- Because DNI is used as the basis to 


determine the amount of income taxed 
to the beneficiaries, it will have the 


(2) 


(3) 


(4) 
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effect of changing the holding in John- 
ston v. Helvering, supra. The sale pro- 
ceeds there paid to the income benefi- 
ciaries would not be includable in DNI, 
since they are not taxable income, and 
therefore they would not be taxed to 
the beneficiary. The use of DNI also 
changes prior law in the following sit- 
uations: 


(1) In McCullough v. Commissioner, 
153 F. 2d 345 (2d. Cir. 1946), it 
was held that a stock dividend 
which was nontaxable in the hands 
of the trust was taxable in the 
hands of the beneficiary when dis- 
tributed to him. Under the new 
Code, this stock dividend would not 
be included in DNI and therefore 
would not be taxable to the bene- 
ficiary.§ 

(2) Under old law, an expense allocable 
to corpus by the trust instrument, 
such as a trustee’s commission, 
might be deductible by the trust, 
but the trust would lose the benefit 
of this deduction if it distributed 
all of its income. Thus, if a trust 
had $10,000 of income and a de- 
ductible trustee’s commission of 
$500 allocable to corpus, and, if 
the trust distributed the $10,000 
of income, the $500 deduction was 
lost. However, under the new Code, 
this $500 commission will reduce 
DNI, and therefore reduce the 
amount which is taxable to the 
beneficiaries. The net effect is to 
give the beneficiaries the benefit 
of this deduction which would oth- 
erwise be lost.® 


DNI also has the effect of eliminat- 
ing the necessity for the 65-day rule, 
the 12-month rule and the tracing re- 
quirements of old law, since the tax 
consequences of a distribution are no 
longer affected by whether a distri- 
bution consists of current or accumu- 
lated income.!® Instead, generally, any 
distribution is considered to be of cur- 
rent income to the extent of such in- 
come.!! Current income thus is used 
as a measure of taxability, rather than 
a required source.!? 
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Types of Trusts 


Keeping in mind the method of de- 
termining DNI, we can now turn to 
the use which is made of it to determine 
the maximum deduction available to a 
trust for a distribution and the maxi- 
mum amount of income taxable to the 
beneficiaries. For the purposes of mak- 
ing these determinations, the new Code 
divides trusts into two groups, which 
may be termed “simple” trusts and 
“complex” trusts.1> For this purpose, 
estates are grouped with complex 
trusts. A simple trust is one the terms 
of which require that all “income’’'4 
be distributed currently and which do 
not provide that any amounts are to be 
paid, permanently set aside, or used 
for charitable purposes. §651(a). In 
years in which such a trust distributes 
only income, it comes within the pro- 
visions of Subpart B of Part I of Sub- 
chapter J. Estates and complex trusts 
(and simple trusts in years in which 
they distribute principal, as, for ex- 
ample, the year of termination) come 
within Subpart C. §§651(a), 661(a). 
Except in two comparatively minor re- 
spects,!5 the treatment of a simple trust 
under Subpart B does not differ from 
the treatment of a complex trust under 
Subpart C. If Subpart B were not in 
the law, a simple trust would be taxed 
under Subpart C in almost the same 
way as it is under Subpart B. The sep- 
arate provisions of Subpart B are in- 
serted for convenience in order to elim- 
inate the need for considering the com- 
plicated provisions of Subpart C and 
the throwback rule which would not 
apply to simple trusts anyway in the 
years in which they distribute only in- 
come.!6 


Simple Trusts 


In the discussion of simple trusts, it 
will be helpful to use the following ex- 
ample: 


A trust instrument requires 
that all of the trust’s income be 
distributed currently, one-half to 


A, one-fourth to B, and one- 
fourth to C. The amount of in- 
come distributed under such pro- 
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vision is $40,000. Of the $40,000 
required to be distributed, $20,000 
is taxable income and $20,000 is 
tax-exempt interest. DNI is $36,- 
000.17 


The trust is entitled to deduct the 
amount of its income required to be 
distributed currently, whether or not 
distributed, but not more than its DNI 
for the year; however, since tax-exempt 
interest, foreign income of foreign 
trusts, and the dividend exclusion are 
not included in its income anyway, DNI 
for this purpose is computed without 
the inclusion of these items and de- 
ductions allocable thereto. §651. Thus 
the trust’s deduction for the distri- 
butions is limited to $16,000 ($36,000 
less $20,000 of tax-exempt income) .18 


Beneficiaries include in their gross 
income the amount of income required 
to be distributed, whether or not it is 
distributed, but limited to DNI. §652- 
(a). In the example above, A will re- 
cevie $20,000, B will receive $10,000, 
and C will receive $10,000. However, 
since DNI ($36,000) is less than the 
amount distributed ($40,000), it is al- 
located proportionately among the 
beneficiaries and limits the amount on 
which each of them is taxed. §652(a). 
Thus, of the DNI of $36,000, $18,000 is 
allocated to A and $9,000 each is allo- 
cated to B and C. The amounts received 
by the beneficiaries retain the same 
character in their hands as they had 
in the hands of the trust, and each class 
of income is allocated proportionately 
among them. §652(b).!9 Since half of 
the distribution is tax-exempt interest, 
only half of what the beneficiaries re- 
ceive is taxable to them; A is taxed 
on $9,000, and B and C are each taxed 
on $4,500.79 


It is possible under the statute to 
allocate different classes of income to 
different beneficiaries by the terms of 
the trust instrument. §652(b). Thus 
it is possible to effect tax savings by 
making an allocation in the trust in- 
strument of tax-exempt income to bene- 
ficiaries in higher brackets and of tax- 
able income to beneficiaries in lower 
brackets. 
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If a trust is required to distribute its 
income “currently” it is not disqualified 
from treatment under Subpart B when, 
as a matter of practical necessity, its 
income cannot in fact be distributed 
until shortly after the end of the tax- 
able year. Even if distributed after 
the end of the taxable year, income 
required to be distributed currently is 
deductible by the trust and includable 
in the income of the beneficiaries in 
the year in which it is required to be 
distributed.2!_ However, if the terms of 
a trust preclude distributions until 
after the end of the taxable year, the 
trust does not qualify as a simple trust. 
A number of such trusts have been cre- 
ated in reliance on the 65-day rule. In 
order to prevent such trusts’ being sub- 
jected to the provisions of Subpart C 
and the throwback rule, an election is 
provided for trusts which were in ex- 
istence prior to January 1, 1954, and 
which by their terms may not distri- 
bute in any taxable year amounts in 
excess of the income of the preceding 
taxable year. §663(b). When the elec- 
tion is made, amounts properly paid or 
credited within the first 65 days of any 
taxable year of the trust are considered 
to have been distributed on the last 
day of the preceding taxable year. This 
treatment applies in determining not 
only the deduction allowable to the trust 
but also the amount taxable to the re- 
cipient beneficiaries.?2 


Complex Trusts2? 


Again, an example will aid in the 
discussion of complex trusts: 


_ A trust instrument requires cur- 
rent distributions of income of 
$10,000 to A and $5,000 to B. The 
rest of the income may be accumu- 
lated or distributed to A and/or 
to B in the trustee’s discretion. The 
trustee also has discretion to dis- 
tribute any amount of principal to 
A and/or to B. The trust has DNI 
of $30,000, $20,000 of which is tax- 
able income and $10,000 of which 

. is tax-exempt interest. 


The trust is allowed a deduction for 
the sum of (1) any income for the 
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year required to be distributed cur- 
rently, whether or not distributed,?* 
and (2) any other amounts properly 
paid, credited, or required to be dis- 
tributed for such taxable year, but 
not in excess of DNI; however, as in 
the case of simple trusts, no deduction 
is allowed for a distribution of items 
of tax-exempt income (tax - exempt 
interest, foreign income of a foreign 
trust, and the dividend exclusion). 
§661(a),(c). When there are several 
classes of income, the amount distri- 
buted by the trust is treated as being 
proportionately allocable among such 
classes. §661(b) .25 


Let us assume that the trust men- 
tioned in the example above distributes 
only the $10,000 to A and the $5,000 to 
B required to be distributed. Of these 
distributions, one-third is considered to 
be tax-exempt income and two-thirds 
taxable income. Thus the trust can 
deduct as a distribution only two-thirds 
of the $15,000, or $10,000. It is pos- 
sible to change this allocation by the 
terms of the governing instrument. 
§661(b). Thus, if the trust is in a low- 
er bracket than the beneficiaries, it may 
be advisable to provide that a distribu- 
tion shall consist first of any tax-exempt 
income. This would have the effect of 
taxing more of the taxable income to 
the trust at the lower rates applicable 
to it. 


In determining the tax treatment of 
the distributions of a complex trust in 
the hands of the beneficiaries, the dis- 
tributions must be divided into two 
tiers. The first tier consists of income 
required to be distributed currently 
whether or not it is distributed. §662- 
(a) (1).26 Such a distribution is in- 
cluded in the income of the beneficiaries 
up to the amount of DNI; if this first 
tier exceeds DNI, there must be a pro- 
portionate allocation of DNI among the 
beneficiaries. §662(a) (1). If the first 
tier does not exhaust DNI, the rest 
of it is applied to a second tier which 
consists of all other amounts properly 
paid, credited, or required to be dis- 
tributed during the taxable year. §662- 
(a) (2).27 The second tier will cover 


507 


ox 
i: 
a 
|| 


any distribution, whether designated 
income or principal, unless the distri- 
bution comes within the specific ex- 
ceptions discussed below. The second 
tier is taxed to the beneficiaries to the 
extent of DNI minus the first tier. 
§662 (a) (2). When the second tier dis- 
tributions exceed the DNI to be applied 
against them, the DNI to be so applied 
must be allocated among the benefi- 
ciaries in proportion to the distribu- 
tions in the second tier which they re- 
ceive. §662(a) (2). The amounts dis- 
tributed have the same character in 
the hands of the beneficiaries as in the 
hands of the trust, and the various 
classes of income are allocated propor- 
tionately among the beneficiaries. §662- 
(b).28 However, as in the case of the 
simple trusts, the allocation of classes 
of income may be changed by the terms 
of the trust instrument. §662(b). 


To illustrate these rules, let us as- 
sume that the trust referred to in the 
example above distributes a total of 
$25,000 to A and $20,000 to B. The 
first tier, consisting of the income re- 
quired to be distributed, consists of 
DNI of $10,000 paid to A and $5,000 
paid to B, a total of $15,000. This 
leaves $15,000 of DNI to be applied to 
the second tier. The distributions in 
the second tier consist of $15,000 to A 
and $15,000 to B, or a total of $30,000. 
Thus the DNI left to be applied against 
the second tier is equal to half of the 
second tier distributions; $7,500 of the 
$15,000 paid to A is DNI and $7,500 
of the $15,000 paid to B is DNI. A, 
therefore, receives DNI of $10,000 in 
the first tier plus $7,500 in the second 
tier, a total of $17,500. B receives DNI 
of $5,000 in the first tier and $7,500 in 
the second tier, a total of $12,500. Un- 
less the trust instrument provides other- 
wise, one-third of the DNI paid to each 
is tax-exempt income in their hands 
and two-thirds is taxable income. 


Special Rules as to Complex 
Trusts and Estates 

There are three types of distribu- 
tions which do not come within these 
provisions and thus are not deductible 
by the trust or estate and not includ- 
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able in the income of the beneficiaries 


($663 (a) ): 


(1) A gift or bequest of a specific sum 
of money or of specific property, 
if it is paid or credited all at once 
or in not more than three install- 
ments. This exception does not 
apply if the amount can be paid 
or credited only from income. 


(2) Any amount qualifying for the 


charitable deduction.2® 


Any amount for which a deduction 
was allowed in a prior year on 
the basis that it was credited or 
required to be distributed in that 
preceding year.*° 


(3) 


A special provision has been inserted 
to take care of the following type of 
situation. Let us assume that a trust 
instrument provides that the income 
of the trust is to be paid to A and B 
equally, but that A’s share may be ac- 
cumulated for him and, if accumulated, 
will ultimately be payable to A, his 
estate or appointees (or to alternate 
takers in default of appointment). The 
trust provides that the trustee may also 
pay corpus to B, according to B’s needs. 
On termination, the corpus is to be di- 
vided equally between A and B, except 
that any prior distributions to B will 
reduce his share. The trust has DNI 
of $10,000, one-half of which ($5,000) 
is accumulated for A’s benefit, and the 
other half of which ($5,000) is paid 
to B. In the same year, the trustee 
pays $5,000 of corpus to B. Under the 
above rules, the entire $10,000 paid 
to B would constitute taxable income 
to B, even though one-half of such 
payment is not income at all and re- 
duces the amount of corpus which he 
will ultimately receive. Section 663(c), 
however, provides that for the sole 
purpose of determining DNI, in the 
case of a single trust having more than 
one beneficiary, substantially separate 
and independent shares of beneficiaries 
in the trust are to be treated as sep- 
arate trusts.2! Thus, treating the trust 
as being two separate trusts, DNI of 
B’s trust would be only $5,000 and only 
that amount would be taxed to him. 
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Throwback Rule 

As mentioned above, the 1954 Code 
introduces a 5-year throwback rule as 
to trusts (but not estates) subject to 
Subpart C.32 Its purpose is to curtail 
the tax avoidance device by which in- 
come is accumulated in the trust and 
taxed to the trust at low rates, and 
then distributed to beneficiaries in a 
later year, without being taxed to 
them.33 Under the rule, if a trust in 
any year distributes more than its DNI, 
the amount in excess of DNI (“accumu- 
lation distribution”) is thrown back to 
the preceding five years in inverse 
order and is treated as a distribution 
made in each of those years up to the 
amount of that year’s “undistributed 
net income” (DNI less the sum of (1) 
the deductions for distributions pre- 
viously made by the trust and (2) the 
tax imposed on the trust). In addition 
to the amount thrown back, the bene- 
ficiary is deemed to receive a distri- 
bution equal to a proportionate part 
of the tax paid by the trust in the year 
to which the distribution is thrown 
back. The beneficiary is taxed on the 
amount deemed distributed in the year 
of the distribution, but with his tax 
limited to what he would have paid if 
the distribution had been made in the 
prior years. The trust does not receive 
a tax refund, but a credit is allowed to 
the beneficiary in the amount of the 
tax paid by the trust which it would 
not have paid if it had made the dis- 
tribution in the earlier year. 


The application of the rule can be- 
come extremely complicated, especially 
when there are capital gains, tax- 
exempt income, etc. The following ex- 
ample will show the basic principles of 
the rule, and the complexity of their 
application, but it does not illustrate 
the difficulties which arise when there 
are several types of income 


A trust instrument gives the trustee 
discretion to pay the trust income to 
A or to accumulate it. It also author- 
izes the trustee in his discretion to pay 
accumulated income and principal to 


JANUARY, 1955 


A. Let us further assume the follow- 
ing: 


Year 
Wwww 
DNI 
Distri- 
PPD: 
bution 
ooo 
& 
oS Taxable 
Income 
oo 
oo 
had Tax 
nw Imposed 
23 on Trust 
oo 
an Undistri- 
buted 
Net Income 
ne: Accumulation 
Ss: Distribution 
oo: 


Year 3 


The first accumulation distribution 
is in Year 3; it is thrown back to Year 
2, to the extent of the undistributed 
net income for Year 2, $7,460. §666(a). 
Since all of the undistributed net in- 
come is deemed to be distributed, all 
of the tax on the trust ($2,640) is 
also deemed to be distributed. §666(b). 
This makes a total of $10,100 deemed 
to be distributed in Year 2. A in- 
cludes $10,100 in his return for Year 
3 because of this accumulation distri- 
bution. §668(a). He is allowed a credit 
for the amount of tax paid by the trust, 
or $2,640. §S$668(b), 667. This credit 
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is allowed against his total tax for the 
year and its use is not limited to off- 
setting the tax due to this distribu- 
tion.35 


Since the undistributed net income 
in Year 2 did not exhaust the ac- 
cumulation distribution in Year 3, 
there is a throwback to Year 1 of 
the remainder of that accumulation 
distribution, $7,540; that is, $15,000, 
the amount of the accumulation dis- 
tribution, minus $7,460, the undistri- 
buted net income in Year 2. §666(a). 
This amount is deemed to have been 
distributed in Year 1. Since this 
amount is less than the undistributed 
net income in Year 1, only a propor- 
tionate amount of the tax paid by the 
trust in Year 1 is deemed to have been 
distributed. §666(c). Such amount is 
determined by the ratio of the ac- 
cumulation distribution thrown back to 
that year to the undistributed net in- 
come for that year. Thus the amount 
of tax deemed to have been distributed 
is the tax paid, $13,220, multiplied by 
$7,540/$16,880, or $5,905. This is added 
to the $7,540, making a total distribu- 
tion in respect to Year 1 of $13,445, 
which A must report in Year 3. His 
tax credit is equal to the amount of 
tax which the trust would not have 
paid if it had distributed in Year 1 
the amount which it is now deemed to 
have distributed. §§668(b), 667. If it 
had distributed the amount which it 
is now deemed to have distributed 
($13,445), it would have had taxable 
income of $16,555. It would have paid 
a tax of $5,478 on this amount. Since 
it actually paid a tax of $13,220, the 
amount of the credit allowed the bene- 
ficiary is $13,220 minus $5,478, or 
$7,742.36 


Thus the tax consequences of the dis- 
tribution to the beneficiary in Year 3 
may be summarized as follows: 


Taxable Credit 

In Respect to: Income Against Tax 
Year 3 
Year 2 10,100 $ 2,640 
Year 1 13,445 7,742 
$53,545 $10,382 


The tax which A pays on the $53,545 
cannot exceed what he would have paid 
if he had received $10,100 in Year 2 
and $13,445 in Year 1. §668(a). In 
this computation these amounts are 
added to his other income for those 
years and then the additional tax which 
would have been owed is computed.37 
Year 4 


Again, there is an accumulation dis- 
tribution in Year 4, part of which will 
be thrown back to Year 1. To determine 
how much of it will be thrown back to 
that year, it is necessary to determine 
the undistributed net income remaining 
in Year 1 after the distribution in Year 
3. To obtain such amount, the distri- 
butable net income of $30,100 in Year 1 
is first reduced by the amount deemed 
to be distributed in Year 1 because of 
the distribution in Year 3, $13,445 ;38 
this leaves $16,655. Next we must de- 
duct from this amount the tax imposed 
on the trust; the tax imposed on the 
trust has now been reduced by the 
amount of the credit allowed to the 
beneficiary in Year 3 ($7,742). §665(c). 
Thus the tax imposed is $13,220 less 
$7,742, or $5,478. Subtracting this 
amount of $5,478 from $16,655, we 
have an undistributed net income of 
$11,177. The accumulation distribution 
of $15,000 in Year 4 is greater than 
this amount, but only an amount equal 
to the undistributed net income of 
$11,177 is thrown back to Year 1. 
There is an additional distribution in 
respect to Year 1 equal to the remain- 
ing tax imposed on the trust for that 
year of $5,478; the total distribution 
is $16,655. A will be allowed a credit 
against tax equal to $5,478, the tax 
which the trust would not have paid 
if it had distributed the rest of its 
income in Year 1. 


Thus the tax consequences in Year 
4 may be summarized as follows: 


Taxable Credit 

In Respect to: Income Against Tax 
Year 4 
Year 1 16,655 $ 5,478 
$46,665 $ 5,478 


Again, the tax which the beneficiary 
owes on the $16,655 cannot exceed what 
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he would have paid if he had received 
this amount in the Year 1. 


Exceptions to the 
Throwback Rule 


Certain distributions are excepted 
from the definition of an “accumulation 
distribution,” and, therefore, from the 
throwback rule (§665(b) ): 


(1) Distributions not 
$2,000. 
(2) Distributions to a beneficiary of 
amounts which have been accumu- 
lated before the birth of the bene- 
ficiary or before the beneficiary at- 
tains the age of 21.39 
Distributions properly made to 
meet the emergency needs of the 
beneficiary.*° 
Distributions to a beneficiary on 
his attaining a specified age or 
ages if (1) the total number of 
such distributions to him cannot 
exceed four, (2) the period be- 
tween each such distribution is 
four years or more, and (3) the 
distributions were required by the 
specific terms of the governing in- 
strument as of January 1, 1954. 
Distributions in final distribution 
if made more than nine years after 
the date of the last transfer to 
the trust.*! 


in excess of 


(3) 


(4) 


(5) 


Effective Dates 


These provisions generally apply to 
taxable years beginning after Decem- 
ber 31, 1953, and ending after August 
16, 1954. §683(a). The throwback rule 
is applicable to the same taxable years, 
but no amount is thrown back to a tax- 
able year to which the new Code does 
not apply. §665(d). Thus, if a trust 
is on a calendar year basis, there will 
be no throwback in 1954, but in 1955 
there may be a throwback in 1954. 

In the case of a beneficiary, the new 
Code does not apply to any amount 
paid, credited, or to be distributed to 
him in any year of the estate or trust 
to which the new Code does not apply. 
§683(b). Thus if the trust is on a 
“November 30 fiscal year, and the bene- 
ficiary is on a calendar year basis, any 
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amount distributed or to be distributed 
to a beneficiary during the trust’s fiscal 
year 1954 will be taxed to the benefi- 
ciary under the provisions of the 1939 
Code.*? 


Any amount paid, credited or to be 
distributed by an estate or trust in its 
first taxable year under the new Code 
which would come under the 65-day 
rule of the 1939 Code is taxed under 
the 1939 Code. §783(b). Thus if the 
trust is on a November 30 fiscal year, 
any amount paid within the first 65 
days of its fiscal year 1955 which quali- 
fies under the 65-day rule will be 
treated as having been distributed in 
the fiscal year 1954 and will be taxed 
under the 1939 Code rather than the 
1954 Code.*3 


FOOTNOTES 


1. P. L. 591, 83d Cong., 2d. Session, Aug- 
ust 16, 1954. 

2. It is beyond the scope of this article 
to discuss the difficulties and incon- 
sistencies which result from these 
provisions. For a critical discussion, 
see Fleming, “Income Taxation of 
Trusts and Estates Under the 1954 
Code,” 32 TAXES 931 (1954). 

3. For the sake of brevity, the following 
discussion will generally refer only to 
trusts. However, except for the dis- 
cussion of simple trusts and the 
throwback rule, it is equally applic- 
able to estates. 

4. For a discussion of the conduit prin- 
ciple, see Holland, “A Proposed Re- 
vision of the Federal Income Tax 
Treatment of Trusts and Estates— 
American Law Institute Draft,” 53 
COL. L. REV. 316, 317 et seq. (1953). 
This article contains a discussion of 
the ALI draft of estate and trust in- 
come tax provisions, and since the 
new Code largely follows these pro- 
visions (except for the throwback 
rule), this article is most useful in 
understanding the new Code. 

5. Items not included in “gross income” 
or “taxable income” should be in- 
cluded, although they are not taxed 
to the beneficiaries, in order that the 
entire distribution may be allocated 
among the beneficiaries for the pur- 
pose of determining the character of 
the amount received by each bene- 
ficiary. 

6. Taxable income is computed in the 
same manner as in the case of an 
individual, except as otherwise spe- 
cifically provided. 8641(b). 
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. Capital losses are excluded from the 


computation of DNI except to the 
extent that they are taken into ac- 
count in determining the amount 
of capital gains paid, credited, or 
required to be distributed. §643(a) (3). 
To be consistent, it would seem that 
such dividends should be included in 
DNI, just as tax-exempt income is. 
There is no explanation given for the 
different treatment. It may be that 
it was felt that there was no need 
to include them, since it is easy to 
ascertain which beneficiaries receive 
them, and there is, therefore, no 
allocation problem such as exists with 
respect to cash items. Cf. Note 5, 
supra. 


It could be argued that tax deduc- 
tions allocable to corpus do not re- 
duce the amount distributable to 
beneficiaries, and, therefore, should 
not be available to them. However, 
when a trust distributes all of its 
income, the deductions would be lost 
if the beneficiaries could not use 
them. See Holland, op. cit., supra, 
note 4, pp. 323-329; Fleming, op. 
cit., supra, note 2, p. 933. 


Both the 65-day rule and the 12- 
month rule were designed to curtail 
the tax avoidance device by which 
income would be accumulated in the 
trust, and taxed to it, and then dis- 
tributed tax-free to the beneficiary 
without substantially interfering with 
the regularity of payments. Under 
the 65-day rule, a distribution in 
the first 65 days of a trust’s taxable 
year of income of a prior year was 
treated as having been made on the 
last day of the preceding year. 
§162(d) (3), 1939 I.R.C. Under the 
12-month rule, if more than 65 days 
after the beginning of the trust’s 
taxable year, income for any period 
became payable, such income was 
considered income for the trust’s tax- 
able year to the extent of the trust’s 
income for such period, or the last 
12 months of the period if the period 
was longer than 12 months. $162(qd) - 
(2), 1939 IR.C. The application of 
these rules required tracing to de- 
termine the period in which the dis- 
tributed income was earned, and 
their application became extremely 
complex. See Kennedy, Federal In- 
come Taxation of Trusts and Estates, 
pp. 136-196 (1948). 


This principle is similar to that used 
in determining whether a distribu- 
tion by a corporation is out of earn- 
ings and profits so as to constitute a 
taxable dividend; i.e., every distri- 
bution is deemed to be from earnings 
and profits to the extent thereof and 


12. 
13. 


14, 


15. 


16. 
17. 


18. 


19. 


20. 


from the most recently accumulated 
earnings and profits. See §316(a). 
See H. Rep. 1337, 83d Cong., 2d. 
Sess., p. A-199 (1954); S. Rep. 1622, 
83d. Cong., 2d. Sess., p. 349 (1954). 
For convenience, the House Report 
will be referred to herein as “H. R.” 
and the Senate Report as “S. R.” 

See Holland, op. cit., supra, note 4, 
p. 331. 


The words “simple” and “complex” 
trusts are not used in the statute. 
However, they are used in the Com- 
mittee Reports. See H. R. 61-62; 
S. R. 83-84. 


“Income” for this purpose means in- 
come determined under the govern- 
ing instrument and applicable local 
law. 8643(b). 


The first difference is that simple 
trusts are allowed a personal exemp- 
tion deduction of $300, whereas com- 
plex trusts are allowed only $100. 
$642(b). The $300 exemption is in- 
tended to relieve simple trusts of tax 
on small capital gains allocated to 
corpus. H. R. 60; S. R. 82. (As un- 
der the 1939 Code, estates are allowed 
an exemption of $600.) The other 
difference is that DNI in respect to 
a simple trust does not include “ex- 
traordinary” dividends and taxable 
stock dividends which in good faith 
are not paid or credited to any bene- 
ficiary by the fiduciary on the basis 
that they are allocable to corpus un- 
der the terms of the governing in- 
strument and applicable local law. 
§643(a) (4). Such dividends are in- 
cluded in DNI with respect to estates 
and complex trusts. There is no ex- 
planation in the Committee Reports 
of the reason for this different treat- 
ment. 

See H. R. 61; S. R. 84. 


DNI may be less than the amount of 
income required to be distributed for 
several reasons. For example, the 
trust may be allowed a deduction for 
depreciation under %8642(e), which, 
under the trust instrument, does not 
reduce the income to be distributed. 


For the sake of simplicity, it is as- 
sumed that there are no deductions 
allocable to the tax-exempt interest. 


Income from foreign sources received 
from a foreign trust retains its char- 
acter as foreign income, but whether 
it is taxable to the beneficiary de- 
pends on his status as to such in- 
come. A198; S. R. 347. 

Items of deduction entering into the 
computation of DNI are to be allo- 
cated among the items of DNI in ac- 
cordance with regulations to be pre- 
scribed. 8652(b). 


THE FLORIDA BAR JOURNAL 


| 
| 
8. 
| 
9 
= 
a 
: 
= = 
ASS 
By 


21. 
. S. R. 355. 
23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


H. R. A196; S. R. 345. 


This discussion omits consideration 
of the effect of a charitable deduc- 
tion allowed the trust under §642(c). 
Although such a deduction must be 
taken into account in these compu- 
tations, it does not change the prin- 
ciples involved. For an example 
which shows the effect of a charit- 
able deduction, see H. R. A201-204; 
S. R. 351-353. 


This first provision also includes an 
amount required to be distributed, 
which may be paid either out of in- 
come or corpus, to the extent that it 
is paid out of income for the tax- 
able year. §661(a) (1). 

Items of deduction entering into the 
computation of DNI must be allo- 
cated among the items of DNI under 
regulations to be prescribed. §661(b). 
This tier includes an annuity which 
is required to be paid at all events, 
either out of income or corpus, but 
only to the extent that it “is paid 
out of income for such taxable year.” 
§662(a) (1); H. R. A200; S. R. 349. 
The fact that this tier includes such 
a payment only if paid from “income 
for such taxable year” indicates that 
tracing will still be required, at least 
to determine in which tier the dis- 
tribution falls. 

This tier includes an annuity which 
is required to be paid at all events, 
but which is payable only out of 
corpus. H. R. A200; S. R. 350. 

As with simple trusts, items of de- 
duction entering into the computa- 
tion of DNI are to be allocated among 
the items of DNI in accordance with 
regulations. 8662(b). See note 20, 
supra. 

Since the trust or estate is otherwise 
allowed a deduction for such charit- 
able contribution, it is not allowed to 
take a second deduction for the 
amount as a distribution. 

Such an amount would also have 
been included in the beneficiary’s in- 
come for the previous year when it 
was deducted by the trust. 

This treatment cannot be used for 
any other purpose, such as obtaining 
more than one personal exemption 
deduction for the trust or to split 
undistributed income of the trust 
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32. 


33. 
34. 


35. 
36. 


37. 


38. 
39. 


40. 


41. 


42. 


43. 


into several shares in order to place 
it in lower tax brackets. S. R. 355-6. 


Subpart D of Part I of Subchapter J; 
§8665-668. 


H. R. 62; S. R. 85. 


For a more detailed example, see S. 
R. 361-363. 


S. R. 361. 


Note that when less than all of the 
undistributed net income is deemed 
distributed the amount of tax deemed 
distributed is not equal to the tax 
credit allowed to the _ beneficiary. 
There is no explanation in the Com- 
mittee Reports of the reason why 
these amounts should differ. 


H. R. A208; S. R. 360. This compu- 
tation is similar to the one required 
under §107 of the 1939 Code, §$1301- 
1303 of the new Code. 
H. R. A206; S. R. 359. 


The rules for determining the source 
of the distribution, in order to de- 
termine whether it consists of in- 
come accumulated during such a 
period, are to be prescribed by regu- 
lations. S. R. 357. 

What constitutes an emergency de- 
pends upon all of the facts and cir- 
cumstances causing the distribution. 
The beneficiary must be in actual 
need of the distribution; the fact 
that he has other sufficient resources 
tends to negate the conclusion that 
a distribution was for an emergency. 
A distribution based on “an unfore- 
seen or unforeseeable combination of 
circumstances requiring immediate 
help” would qualify. S. R. 357. 
Note that this must be nine years 
after the last transfer to the trust, 
by any person, not just nine years 
after the last transfer by the grantor. 


If the beneficiary’s taxable year is 
different from that of the trust, the 
income of the beneficiary is based on 
the income of the trust for any tax- 
able year or years of the trust end- 
ing within or with the beneficiary’s 
taxable year. 8§652(c), 662(c). 


As explained above, certain trusts 
may elect under $663(b) to be sub- 
ject to the 65-day rule for all future 
years. The 65-day rule applies to 
distributions in the first taxable year 
under the new Code as to all trusts, 
whether or not this election is made. 
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Clark E. Bowen** 


HE STATE of Florida, with a total 

forest area of 23,047,000 acres cov- 
ering 61.5% of its land area, looks upon 
the forest and lumber industry as one 
of its major industries.1 In 1948 the 
wholesale manufactured value of forest 
products at the mill was $202,000,000 
and by 1950 the value had risen to over 
$320,000,000.2, Dur- 
ing the latter year 
3,517,000 cords of 
timber were pro- 
duced and each cord 
paid $1.10 in sales 
tax or 18¢ per tree 
cut for sale.* 

The vast area of 
Florida pinelands, 
coupled with the fa- 
(A cility with which 
BOWEN pine reproduces and 
grows indicates that the state will con- 
tinue to produce a large share of the 
nation’s supply of softwoods.* Thus the 
provisions of the Florida Statutes rela- 
tive to the timber industry are of im- 
portance to large and small timber 


* The author is indebted to Mr. Charles 
Coulter, Florida State Forester, for 
several suggestions concerning timber- 
land taxes. 

**Member of the Miami Bar. 

Handbook, P. 233 (3rd ed. 

52). 

2. A Study of Florida’s Forestry Pro- 
gram, p. 3, Florida Forestry Com. 
(1952). Also at p. 25: Demand for 
timber in Florida is increasing. Seven 
large pulpmills are operating to ca- 
pacity and two more are soon to be 
built. The present return of $300 mil- 
lion per year can be increased to $750 
million if the forest land in Florida is 
really put to work. 

3. Florida’s Forests Pay Taxes Too, one 
page reprint by the Florida Forest 
Service. In 1950 Florida produced in 
cords: lumber—1,400,000; pulpwood— 
1,385,000; veneer — 176,000; poles — 
80,000; crossties—95,000; cooperage— 
21,000; fence posts—14,000; fuelwood 
—334,000; miscellaneous—12,000. 

4. Steer, H. B., Stumpage Prices of Pri- 
vately Owned Timber in the U.S., p. 
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Florida Taxes on Timber® 


owners® and to all Florida attorneys 
who number timber owners or farmers 
among their clients.® 

The scope of this article is necessar- 
ily limited to Florida taxes on timber 
or timberlands, and refers only to the 
raw timber itself, either standing or 
cut, which is customarily used for 
lumbering purposes. 

The sale of raw timber itself is not 
taxed by the State, nor is there a state 
individual income tax on any gain on 
the sale.?7 However, any gain on the 
sale of such timber is taxed by the 
United States Government and must 
be reported for federal income tax 
purposes. 

The Florida Court has stated that 
standing timber is considered part of 
the land, for the term “land” embraces 
not only the soil but also its natural 
products.8 

In Florida there is no state tax on 
standing timber when the same person 
owns both the timber and the land 
upon which it stands. The statute, in 
part, relating to the tax on standing 
timber reads: “. . . the tax assessor 
shall ascertain ... the value of the 
lands including the timber thereon when 
the timber belongs to the owner of the 
land, and assess the same as lands at 
their full cash value... .”® (Author’s 
italics. ) 


60, Tech. Bull. No. 626 (U. S. Dept. 
Agric. 1938). 

5. See note 2, p. 19 supra. In Florida 
there are about 55,000 owners of small 
timberland lots ranging from 5 to 500 
acres each. 

6. L. F. Eldredge, The 4 Forests & the 
Future of the South, p. 33 (1947). 
“The ownership of timberland in the 
South is as diverse as that of ‘automo- 
biles and bird dogs’, with farmers, 
widows, merchants, doctors and 
money-lenders owning millions in 
small and large parcels.’ 

7. Fla. Const., Art. 9, Sec. 11 (1885) as 
amended 1934. 

8. Walters v. Sheffield, 75 Fla. 505, 78 So. 
539 (1918). 

9. Fla. Stat., Sec. 193.22 (1951). 
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Thus the Florida law specifically 
states that land with timber on it shall 
be assessed at the same value as land 
without timber on it, if both timber 
and land belong to the same owner. 

However, the real property assess- 
ment is not always adjusted to the land 
that has standing timber upon it. As- 
sessment practices and local tax rates 
vary widely among the various counties 
of Florida, and timber property is 
assessed at different and sometimes 
illogical rates.1° 


One of the questions in a question- 
naire (see last page) sent to four large 
companies interested in Florida tim- 
berlands was, “How does the tax rate 
for land and standing timber on it 
compare with similar land that has no 
timber on it?” The answers were: 2 
companies—same rate; 2 companies— 
higher rate. On the basis of the an- 
swers given, it can be assumed that a 
certain amount of Florida timberland 
is being assessed and taxed at too high 
a rate. Further studies would have to 
be made to verify what percentage and 
why the rates are higher. 


There is a Florida tax on standing 
timber when there is a separation of 
ownership of the land and the growing 
timber. When the timber rights be- 
long to other persons than the owner 
of the land the tax assessors are bound 
by law to assess the value of the tim- 
ber “independent and distinct” from 
the value of the land.11_ These timber 
rights (usually leases) are then classi- 


10. Buchanan v. City of Tampa, 134 Fla. 
618, 184 So. 104 (1938) (Tax asses- 
sors have wide discretion in valua- 
tion of property for purposes of taxa- 
tion.) German-American Lumber Co. 
v. Barber, 59 Fla. 493, 512 So. 292 
(1910). (Where timberlands with no 
timber leases on them were assessed 
at $2 an acre, then timber was leased 
and assessed at $1 an acre, while the 
land itself was assessed at $1% an 
acre, or a total of $2%4.) 

11. See note 9 supra. “In case any lands 
shall be timbered and the timber . 
belong to a person other than the 
owner of the land . . . the assessor 
shall assess the value of the land 
independent and distinct from the 
value of the timber... . 
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fied as personal property and taxed as 
such,12 

What about the tax on cut timber? 
The Florida Courts have declared that 
cut timber loses its character of real 
estate when severed from the soil.1% 
It then becomes personal property and 
is assessed as personal property instead 
of real property.14 The Statutes read 
that “tangible personal property” in- 
cludes all goods capable of manual pos- 
session.15 It is logical to assume there- 
fore that there is a personal property 
tax on cut timber.!¢ 


However, it is highly problematical 
as to whether the owner of the land 
who cuts his own timber would be taxed 
on both the real property (land) and 
the personal property (cut timber). Or 
that a lessee of timberland would be 
taxed on both his lease and also on his 
cut timber. 


Perhaps the only time the tax on cut 
timber would be levied is when a second 
person buys the cut timber from the 
owner and then the cut timber would 
be taxed as personal property of the 
second person. It also could be taxed as 
stock in trade.17 


While the following situation is im- 
probable, it is conceivable. 


The taxpayer, X, owns some timber- 
land on which he has cut the timber. 
The land is assessed at $10,000 and the 
real property tax rate is $30 per $1,000 
of assessed valuation, with the same 
rate applied to personal property. X 
cut his timber during the latter part 
of one year so that it was still lying 
on the ground on January first.18 As- 


12. Ibid. “. . . the lease of timber rights 
shall be assessed as personal prop- 
erty.” 

13. See note 8 supra. 

14. Fla. Stat., Sec. 200.01 (1951). 

15. Ibid. “Tangible personal property” 
shall include all goods . . . capable 
of manual possession and whose 
chief value shall consist of the thing 
itself and not what it represents.” 

16. King v. Hilburn, 74 Fla. 126, 76 So. 
678 (1917). 

17. Fla. Stat., Sec. 192.05 (1951). 

18. Fla. Stat., Sec. 193.11 (1951). Tax- 
able personal property on January 1 
is to be assessed to person owning it. 
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sessor assesses the land at $10,000 and 
the cut timber at $5,000, thus there is 
a $300 real property tax and a $150 
personal property tax on X’s total prop- 
erty. What defense does X have against 
such a double tax? None, according to 
law, but perhaps he does have one in 
equity. 

An indirect tax on forest land also 
exists in some counties. Legislation 
was passed in 1935 stating that any 
county desiring cooperative fire control 
aid by the state could acquire it but 
the area protected was required to pay 
its own way.!® Each county was to 
contribute 3¢ an acre for each acre in 
the county but the minimum levy to be 
imposed for such purpose was two mills 
on each dollar of assessed valuation of 
timberlands in the county. The mem- 
ber counties vary widely in ability to 
pay this required levy. The more 
wealthy counties seem able to contribute 
3¢ an acre while the poorer counties are 
barely able to raise the minimum 
derived from the two mill levy.?° 


An excessive use of real property 
taxes placed on timberlands in early 
United States history caused consider- 
able abuse of timber property. Such 
uses forced the early liquidation of 
virgin timber lots, stepped up the pre- 
mature cutting of timber and discour- 
aged the investment of capital in forest 
ownership.2! It is a matter of knowl- 
edge that even today most privately 
owned cut-over land is not regarded 
as an asset but a liability and not worth 
the taxes placed upon it.?2 


Timberland conditions in Florida fol- 
lowed the same general pattern as in 
the rest of the United States. A few 
years ago a report issued by the Flor- 
ida Forest Service stated: “The forest 
land tax situation must be revised in 
Florida. It must be adjusted to the 


19. Fla. Stat., Sec. 125.26 (1951), Fla. 
Laws (1935) c. 17204, Sec. 3 as 
amended. 

20. See note 2 at p. 5 supra. 

21. Hammerle, W. C., We Need a Better 
Tax System, p. 5, in the pamphlet 
What Every Timberland Owner 
Should Know About Tazation, For- 
est Owner (June 1952). 

22. See note 4 at p. 5 supra. 
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income and value of the present de- 
pleted second growth stands. ... The 
assessment of forest land... is much 
higher in its relation to sale value than 
the assessment of improved lands... . 
The State will do well in adopting a 
flexible tax system that will permit the 
reforestation of its lands, and auto- 
matically increase the taxes as the 
income increases.”23 

There seems to have been little 
change in the tax conditions that 
prompted the above statement. Under 
the present Florida system of ad va- 
lorem taxation, forest lands are still 
taxed annually (as real property) re- 
gardless of income derived from the 
timber or how far in the future such 
income might accrue to the owner.?4 


Consideration has been given to the 
liklihood of special taxes on Florida 
timberlands as a source of revenue to 
finance fire control and other forestry 
work. The timber severance tax is the 
one most widely used elsewhere?® but 
practically none of the Florida forest 
groups favor such a tax in Florida. 


The main disadvantages of a sev- 
erance tax on Florida timber seem to 
be :26 


1. It is an unstable source of revy- 
enue when there are declining markets 
or serious fire-loss years. 


2. The tax rate would be prohibitive 
because the forest production is still 
at a low level. 


3. It is inequitable in that it leans 
most heavily on the owners who have 
been diligent in building up their 
growing timber stock. 


The article, quoting the above infor- 
mation, concluded that no special form 


23. Work of the Forest Service, p. 15, 2d 
Biennial Report (July 1930 - June 
1932). 

24. See note 9 supra, which section states 
that timber will be taxed as land. 

25. A timber severance tax is paid on the 
timber when it is cut, and amount 
of tax depends on value and age of 
the timber. Tax runs anywheres 
from 2% to 50% in the various states. 
Newport, Forest Taxation Laws, pp. 
150-153, Conservation Year Book 
(1953). 

26. See note 2 at p. 12 supra. 
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of taxation was needed or recommended 
to finance fire control and other for- 
estry work in Florida. It stated that 
the additional funds needed should be 
appropriated from the General Revenue 
Fund.?7 Because of the influence of the 
Florida forest groups it is probable 
that there will not be any additional 
state timber taxes imposed on timber 
owners. 

In conclusion it may be stated very 
briefly that the only legal Florida taxes 
on timber today are the local real prop- 
erty taxes on standing timber, taxed 
as part of the land, and the local per- 
sonal property taxes on cut timber and 
timber “rights.” 


Part of questionnaire sent by author, 
in 1953, to four large commercial lum- 
ber companies owning Florida timber- 


27. Ibid, 13. 


lands. Several of the questions relat- 


ing to federal taxation of timber are 
omitted. 


1. Has there been a Florida personal 
property tax on your “cut” timber at 
any time? 

All answers were “no.” 

2. What is the real property tax 
rate for standing timber? 

Answers: Company A—same as land; 
Company B—about 12%¢ per acre; 
Company C—timber has some influence 
on the value; Company D—great vari- 
ance in counties, from $2.50 per acre 
to $7.50 on similar stands. 

3. How does the tax rate for timber- 
land with standing timber on it com- 
pare with similar land that has no 
timber on it? 

Answers: Company A—about same; 
Company B—higher; Company C — 
about same; Company D—higher. 
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Partnerships Under the 1954 


Internal Revenue Code 


Kenneth Liles* 


I. INTRODUCTION 


what one may 
think of the rest 
of the provisions 
of the new Feder- 
al Internal Revenue 
Code, it is safe to 
say that the new 
provisions dealing 
with the taxation of 
partnership income 
are a distinct im- 
provement over 
those contained in the old Code. The 
new Code provides the first compre- 
hensive treatment of partners and 
partnerships in the history of the in- 
come tax law, and replaces the sketchy 
partnership provisions of the 1939 
Code with a detailed statutory pattern. 
This new statutory pattern affords 
greater certainty for the partnership 
tax lawer, but at the same time there 
is a loss of flexibility which may 
prove a trap to the general lawyer 
or layman. Accordingly, the public 
should be made aware of the need 
for advanced planning in the partner- 
ship income tax field. 


LILES 


Effective Date of New Partnership 
Provisions (Section 771) 

Unless otherwise indicated, the new 
partnership provisions are effective 
for partnership taxable years begin- 
ning after December 31, 1954 and 
for any part of a partner’s taxable 
year falling within such partnership 
taxable year. This delay will afford 
time for the Treasury to promulgate 
new partnership regulations and for 
the public to become acquainted with 
the new partnersip rules. 


* Member of the Georgia and District of 
Columbia Bars. 
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Partnership Concept 

A preliminary word or two about 
the general nature of partnerships 
may prove helpful in understanding 
the new partnership tax provisions. 
In general, a partnership is an aggre- 
gate of co-owners, but is treated as 
an entity (like a corporation) for 
some purposes. This dual status led 
to confusion under the former law. 
For example, when a partner sold his 
interest in the partnership, he often 
found it to his advantage to claim 
that he was selling a single capital 
asset rather than his proportionate 
share of the underlying partnership 
assets. To prevent what it considered 
tax avoidance, the Treasury attempted 
to follow the aggregate theory, even 
though the entity concept had the 
advantage of simplicity of administra- 
tion. 

The new Code continues to follow 
the aggregate theory in some respects, 
but adopts the entity theory for most 
purposes. Unfortunately, it contains 
no directions providing which theory 
governs in case of doubt. In fact, in 
the Conference Report (H. Rept. No. 
2548, 88rd Cong., 2nd Sess., p. 59) a 
definite statement is made that no 
inference is to be drawn from the 
adoption of one theory in one area 
as to which approach applies in an- 
other area. This leaves us with a 
residual area of possible confusion as 
to which partnership theory applies. 


Family Partnership Provisions 
Reenacted (Section 704(e) 

The new Code continues without 
change the family partnership provi- 
sions enacted by the Revenue Act of 
1951. Since nothing of substance has 
been added here, there is no need 
for further comment. 
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Changes in Definition of 
Partnership (Section 761) 

Under the 1954 Code, the definition 
of what constitutes a partnership for 
Federal income tax purposes remains 
essentially unchanged. The term is 
not restricted to the state law defini- 
tions, but includes joint ventures, 
pools, and syndicates, which are not 
trusts, estates or associations taxable 
as corporations. An election has been 
granted, subject to regulations, to 
exclude from partnership treatment 
certain unincorporated organizations 
used for investment purposes or for 
the joint production, extraction, or 
use of property (but not for selling 
services or property produced or ex- 
tracted). For this exclusion to apply, 
members must be able to determine 
their incomes on an individual basis 
without the necessity of computing 
parntership income beforehand. I 
understand this election was provided 
to relieve certain oil syndicates from 
the paper work of filing partnership 
information returns. 


A “partnership agreement” is de- 
fined to include any modifications 
thereof made up to the time originally 
prescribed for filing the partnership 
return for the particular taxable year 
involved. This means that the partner- 
ship instrument could be amended 
after the fact so to speak to take tax 
advantage on the tax return for trans- 
actions occurring in the previous tax- 
able year. 


Partnership Elections (Section 703(b) 

Under the 1954 Code, a partnership 
is treated as an entity for purposes 
of making all elections affecting com- 
putation of partnership income derived 
from the partnership, except that the 
election to take foreign taxes as a 
each partner separately rather than 
credit or deduction is to be made by 
at the partnership level. 


Election of Partners for Certain Part- 
nerships to be taxed as Corporations 
(Section 1361) 


One of the most interesting changes 
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made by the new Code is the addition 
of a provision allowing certain types 
of partnerships to elect to be treated 
for Federal income tax purposes like 
corporations. Of course, there are com- 
parative advantages and disadvan- 
tages of doing business in either the 
corporate or the partnership form, 
and most taxpayers can pick and 
choose the form best suited for them 
taxwise. However, certain businesses 
cannot be incorporated due to their 
nature. For example, cotton brokers 
are not allowed to incorporate because 
it is deemed desirable not to limit 
their persnoal liability. I undestand 
that § 1361 was designed to permit 
such businesses freedom of choice to 
be taxed as though they were corpora- 
tions. 


The election permitting certain 
partnerships to be taxed as corpora- 
tions applies only to businesses in 
which capital is a material income 
producing factor, or where 50% or 
more of the income is derived from 
trading as a principal or from certain 
types of brokerage commissions. Thus, 
law partnerships could not qualify. 
Partnerships with more than 50 mem- 
bers may not qualify for this election. 
To be effective, all of the partners 
must make the election. Once made, 
the election is irrevocable by the ori- 
ginal partners, but a 20% change in 
ownership voids a previous election 
for the current year. 


The electing partnership will be 
allowed a reasonable deduction for 
salary of partners for services actually 
rendered and the partners would 
be taxed on such salary payments 
when received. In the case of a family 
partnership member who contributes 
capital but no services, this probably 
means that the electing partnership 
will get no salary deduction for such 
member, but the partner would be 
fully taxed on payments received as 
a dividend (except to the extent of 
the new dividends received credit 
and deduction). Partners cannot par- 
ticipate as employees in a pension or 
profit-sharing plan of the electing 
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partnership. Members of a partnership 
subject to the election will still be 
taxed in their individual capacities 
with respect to any personal holding 
company income and such income will 
not be taxed to the business enter- 
prise, thus avoiding personal holding 
company complications. 


II. RESTRICTION ON TAXABLE 
YEARS OF PARTNERSHIP 
AND PARTNERS 


Under the 1939 Code it was possible 
to postpone the taxation of partner- 
ship income by careful selection of 
the partnership’s taxable year. A part- 
nership is non-taxable but does have 
to file an information return reportng 
partnershp income. It has its own 
accounting period and methods apart 
from that of its partners (1939 Code, 
§ 188; 1954 Code, § 706(b)(1)). The 
partner is taxed on his distributive 
share of partnership income, deter- 
mined at the end of the partnership 
taxable year, and included in the tax- 
able year of the partner with or within 
which the partnership taxable year 
ends (1939 Code, § 188; 1954 Code, 
§ 706(a)). These rules made possible 
the postponement of the reporting of 
partnership income by placing the 
partnership on a fiscal year and leav- 
ing the partners on the calendar year 
basis. For example, if the partnership 
were on a January 31 fiscal year and 
the partners reported on the calendar 
year basis, the partner’s share of 
partnership income for the fiscal year 
beginning February 1, 1954 and end- 
ing January 31, 1955, would be re- 
ported in the partner’s return for the 
calendar year 1955, due April 15, 1956. 
This would postpone the reporting of 
up to eleven month’s income. 


The 1954 Code has partially re- 
stricted postponement of the taxation 
of partnership income. Under the new 
rules, a partnership may not change 
to, or adopt, a taxable year other than 
that of all of its principal partners 
(holder of 5% interest in partnership 
profits or capital), unless it estab- 
lishes to the satisfaction of the Com- 
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missioner of Internal Revenue a busi- 
ness purpose for so doing (§ 706(b) 
(1)). The word “adopt” here must 
mean the adoption of a taxable year 
other than the calendar year; other- 
wise this provision would prove un- 
workable. For example, if the partner- 
ship had no principal partners or if 
the principal partners were on dif- 
ferent taxable years, the new partner- 
ship probably could nevertheless re- 
port on the calendar year basis as. 
a matter of right, because § 441(g) 
provides that a taxpayer must report 
on the calendar year basis if it has 
no fiscal year. With respect to the 
partner, the new rules provide that 
he may not change to a taxable year 
other than that of a partnership in 
which he is a principal partner, unless 
he establishes a business purpose (§ 
706(b)(2)). These new restrictions 
apply to changes by either a partner 
or partnership to a taxable year begin- 
ning after April 1, 1954, and to the 
adoption by a newly formed partner- 
ship of a taxable year beginning after 
that date (§ 771(b) (1)). 

It should be noted that some changes 
of taxable years will still be per- 
mitted without prior approval of the 
Commissioner. For one thing, a part- 
nership may change to or adopt a tax- 
able year which is the same as that 
of all of its principal partners without 
receiving prior approval of the Com- 
missioner (S. Rept. No. 1622, 83rd 
Cong., 2nd Sess., p. 385). Perhaps a 
word of warning is in order here, for 
this sort of change would bunch in- 
come from two partnership years into 
one taxable year of the partner in 
the year of the change. 


A more interesting choice is that 
afforded a principal partner to adopt 
the partnership’s taxable year without 
prior permission of the Commissioner. 
(S. Rept. No. 1622, 83rd Cong., 2nd 
Sess., p. 385). This type of change 
might lower the tax rate on income in 
the year of change if no annualization 
is required of income from non-partner- 
ship sources. It obviously would not 
help as to income from the partner- 
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ship source, but in fact would mean 
relinquishment of the valuable right 
of postponement of the reporting of 
the partnership income. Annualiza- 
tion of non-partnership income for 
the short taxable year of change 
would probably not be required of 
the partners, because under § 443(a) 
(1) and (b)(1) annualization is only 
required where approval of the Com- 
missioner is needed in order to make 
the change. However, § 6013(a) (2) 
provides that no joint return shall 
be made if the husband and wife have 
different tax years; accordingly, the 
wife, unless she is also a principal 
partner, would have to secure per- 
mission under § 442 to change to her 
husband’s new fiscal year if they de- 
sire to file a joint return. This would 
require annualization of the wife’s 
income under § 443(a)(1) and (b) (1) 
for the year she changes, which would 
probably mean that the husband’s in- 
come would also have to be annualized 
if they changed for the same year. 
Also, it may be worth warning that 
fiscal year taxpayers must keep books 
(§ 441(g) (1), 1954 Code). 

It is not certain under the new rules 
what changes, if any, can be made 
by a partner who is a principal part- 
ner in more than one partnership. It 
may be that he could change back 
and forth at will if the partnerships 
are on different taxable years, or it 
may be that he will not be allowed 
to make any change at all without 
permission in such a situation. We 
will have to wait and see what the 
new regulations provide and the courts 
say as to this special problem, for 
there is nothing in the new statute 
to cover such a case. 


Ill. DETERMINATION AND ALLO- 
CATION OF PARTNERSHIP 
INCOME 


Partnership Computations 
(Section 703) 


' Under the 1954 Code, as under the 
old law, the partners, not the partner- 
ship, are subject to tax on partnership 
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income (§ 701). However, the partner- 
ship is required to file information re- 
turns of partnership income (§ 6031). 
The partnership’s taxable income. al- 
though not taxable to the partnership, 
is determined in general on the same 
basis as for individual taxpayers (§ 
703(a)). However, there are nine 
classes of partnership income, credits, 
or deductions, that are separately 
stated on the partnership return. 
Eight of these are special items, such 
as capital gains and losses, foreign 
taxes, and dividends; while the ninth 
item is the general or residuary cate- 
gory of taxable income or loss. Also, 
certain deductions applicable to in- 
dividuals are not allowed to a partner- 
ship. For example, personal deduc- 
tions (such as the standard deduction 
and the personal exemption), chari- 
table contributions and net operating 
loss deductions are taken at the part- 
ner rather than at the partnership 
level (§ 703(a)). 


Income and Credits of Partner 
(Section 702) 


The partner takes into account in 
determining his taxable income his 
distributive share (whether or not 
distributed) of the nine separate clas- 
ses of income, credits, or deductions, 
that are segregated in the hands of 
the partnership and which retain their 
separate identity in the hands of the 
partners (conduit theory). For ex- 
ample, under the new law it is clear 
that a partner’s share of partnership 
capital gains and losses is to be 
aggregated with his non-partnership 
capital gain and losses. (§ 702). Cf. 
Jack Jordan Ammann, 22 T.C. No. 133 
(August 26, 1954). 


The new law further provides that 
in any case where it is necessary to 
determine gross income separately, 
the taxpayer shall include his distri- 
butive share of partnership gross in- 
come, rather than partnership net in- 
come. It was not clear under the old 
law whether the partner carried over 
from the partnership his share of part- 
nership gross or net income. The ques- 
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tion is important for such purposes as 
determining whether the taxpayer has 
omitted more than 25% of his gross 
income so that the longer statute of 
limitations applies, or whether the 
taxpayer meets the gross income re- 
quirements for filing a tax return, and 
for the personal holding company 
gross income tests (§ 702(c)). 


Partner’s Distributive Share 
(Section 704) 


The general rule under the new 
law is that a partner’s distributive 
share of partnership income is to be 
determined by the terms of the part- 
nership agreement (§ 704(a)). The 
partner’s distributive share of the 
various segregated partnership items 
is also to be determined by the part- 
nership’s general profit or loss ratios 
unless the partnership agreement 
otherwise provides (§ 704(b) (1)). But, 
if the principal purpose of providing 
a special ratio for a particular item 
is tax avoidance, then the partner- 
ship’s general ratio will be applied 
(§ 704(b) (2)). According to the Com- 
mittee Report (S. Rept. No. 1622, 83rd 
Cong., 2nd Sess., p. 379), the test to 
be applied is whether the special allo- 
cation has any substantial economic 
effect and is not merely a tax reduc- 
ing device without affecting the part- 
ners’ shares of partnership income. 
For example, if A, B and C partners 
share equally and just decide who 
gets what specific items, that would 
apparently be bad; but, if they decide 
to distribute 2/3 of the foreign tax 
credit to A and reduce his share of 
general partnership income according- 
ly, that would probably be allowed. 


Limitation on Partner’s Losses 
(Section 704(d)) 

The new Code limits the amount 
of partnership loss (capital or or- 
dinary) allowable to the part- 
ner to the amount of the adjusted 
basis of his partnership interest 
at the end of the partnership year 
in which the loss occurs. But any 
excess of such loss over the basis 
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would be allowed as a deduction at 
the end of the partnership year in 
which it is made up to the partner- 
ship by the partner. For example, 
assume that B’s basis in the AB part- 
nership is $40, but his distributive 
share of partnership loss is $100. B 
would be allowed a loss of only $40, 
decreasing his basis to zero. If B’s 
distributive share of partnership in- 
come the following year is $100 and 
$60 is used to make up B’s share of 
partnership loss for the preceding 
year, B would be allowed a loss of 
$60 as though such $60 had been 
distributed to him and he had repaid 
it to the partnership. 


IV. NEW RULES FOR CONTRIB- 
UTED PROPERTY (Section 704(c)) 


General Rule—Entity Approach 
(Section 704(c)(1)) 


The new Code specifically adopts 
the entity approach as the general 
rule to be applied in handling the dif 
ficult problems arising out of the 
contribution to the partnership of as- 
sets which have a basis at variance 
with their values at the time of con- 
tribution. Under the entity theory 
the partner’s interest in the partner- 
ship is treated as an asset represent- 
ing his investment in the partnership. 
No gain is recognized on contribu- 
tions to the partnership (§ 721). The 
basis of the interest which the contri- 
buting partners acquires in the part- 
nership is the same as the basis of 
the property contributed (§ 722). 
Each contributed asset has a carry- 
over basis to the partnership (§ 723). 
From this basis the partnership deter- 
mines its depreciation and gain or 
loss upon sale, and these partnership 
items are then divided among the part- 
ners in accordance with the ratios 
provided by the partnership agreement 
for sharing profits generally. While 
this entity theory provides a simple 
and workable rule, it does produce 
some inequitable results, such as the 
taxing of the other partners on part 
of the partnership gains from the 
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sale of appreciated property contri- 
buted to the partnership. As is shown 
by the following example, some of this 
inequity may later be balanced out on 
liquidation of the partnership. Also, 
the partners, if properly advised, 
could adjust their partnership shares 
to take into account any variations 
between the basis and value of con- 
tributed property. 


Assume that A and B as equal part- 
ners form the AB partnership. A con- 
tributes $100 and B property worth 
$100, but with a tax basis of $40. 
The basis of A’s partnership interest 
is $100; B’s is $40, and the AB partner- 
ship basis in the property B contri- 
buted is $40. Assuming depreciation 
of 10%, the partnership has a $4 
annual depreciation deduction, which 
would be equally divided between A 
and B. Assume the contributed asset 
is sold for $120 before any deprecia- 
tion is taken. The gain to the partner- 
ship is $80 ($120—$40). One-half 
of the gain, or $40, would be taxed 
to each of A and B. This gain would 
raise A’s basis to $140 ($100 plus $40) 
and B’s to $80 ($40 plus $40). Assume 
the AB partnership then liquidates 
and distributes $220 (144 or $110 to 
each of A and B). The tax result to 
A would be a $30 loss ($110 — $140). 
$80). 


B would realize a gain of $30 ($110 — 


Aggregate Rule Alternative 
(Section 704(c) (2)) 


It may be that the partners would 
prefer that the contributing partner 
realize all the tax benefit or detriment 
arising from the sale or depreciation 
of property he contributed to the part- 
nership. The new Code provides an 
aggregate rule alternative to meet this 
need. Under this alternative, if the 
partnership agreement so provides, 
items of depreciation, depletion and 
gain or loss upon sale of contributed 
property may be allocated in a manner 
which attributes precontribution ap- 
preciation or depreciation in value to 
the contributor. This alternative is 
not available in case of distributions. 
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Special Allocation for Contributed 
Property in which Partners Held Un- 
divided Interests (Section 704(c)(3)) 

A special rule of allocation has been 
added to the new Code for cases where 
undivided interests in property are 
contributed to a partnership. Unless 
the partnership agreement provides 
otherwise, depreciation, depletion and 
gain or loss are to be determined as 
though the undivided interests had 
not been contributed to the partner- 
ship. In other words, the partners 
would continue to be treated as co- 
owners just as before the contribution 
of the jointly owned property. This 
provision applies only if all partners 
held undivided interests in the prop- 
erty prior to their contribution which 
correspond to their interests in part- 
nership capital and profits. I under- 
stand this special allocation rule was 
added to take care of joint owners 
who unwittingly find themselves taxed 
as partners. 


V. TRANSACTIONS BETWEEN 
PARTNER AND PARTNERSHIP 
(Section 707) 


An area where it is dangerous for 
partner to act without competent tax 
advice is where he deals with the 
partnership in a capacity other than 
as a partner. The tax results can be 
shocking to the unwary. The new 
Code adopts the entity concept here 
also as its general rule. Under the 
entity theory, where a partner deals 
with the partnership other than in his 
capacity as partner, the transaction 
will ordinarily be treated the same as 
if it had involved a non-partner (§ 
707(a)). Perhaps an example would 
help make clear what this means. 
Assume partner A (25% partner) pays 
the partnership $100 to perform ser- 
vices of a business nature. Partner 
A would receive $25 income from his 
payment as his share of the partner- 
ship profit, but would deduct $100 
as an expense deduction. If the ex- 
pense were personal in nature, partner 
A would have $25 income, not off- 
set by any expense deduction. The 
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moral here is obvious: It doesn’t pay 
to deal with your partnership unless 
you know what you are doing. 


To prevent tax avoidance, special 
rules have been provided with respect 
to certain sales or exchanges involving 
controlled partnerships (§ 707(b)). 
First, certain losses are disallowed 
(§ 707(b)(1)). No deduction will be 
allowed for losses on direct or indirect 
sales (other than of a partnership 
interest) between a partner and the 
partnership, if the partner owns (di- 
rectly or indirectly) more than 50% 
of the partnership capital and profits. 
Also disallowed are losses on sales 
between two partnerships more than 
50°% owned by the same persons. How- 
ever when the purchaser later sells 
the property, gain would be recognized 
only to the extent it exceeds the pre- 
viously disallowed loss. It should be 
noted that similar rules were previous- 
ly adopted to prevent tax manipula- 
tion in the case of losses arising on 
sales between stockholders and their 
controlled corporations. See section 
267. 


Secondly, certain gains are to be 
treated as ordinary income (§ 707(b) 
(2)). Where the property sold is not 
a capital asset in the hands of the 
transferee (ex amp]1e— depreciable 
property or inventory) any gain on 
the sale is to be ordinary income, 
but here the partner’s controlling 
interest in the partnership must be 
more than 80% (same test as used in 
section 1239 in case of closely held 
corporations) for the ordinary income 
rule to apply. This closes a loophole 
whereby a controlling partner could 
sell depreciable business property to 
his partnership at capital gain rates, 
thus stepping up the basis of the 
property and obtaining an increased 
depreciation allowance offset against 
his share of ordinary partnership in- 
come. 


Problems may arise in determining 
whether there has been any sale or 
exchange for the tax avoidance rules 
to apply. For instance, how do you 
distinguish between a sale by a part- 
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ner to the partnership on the one 
hand and a contribution of property 
to the partnership followed by a dis- 
tribution of cash to the partner on 
the other? And how do you tell when 
there is a sale by the partnership to 
a partner instead of a distribution 
of property by the partnership to the 
partner followed by a contribution of 
cash by the partner to the partner- 
ship? 


Guaranteed Payments (Section 707 (c) ) 


The new Code adopts the entity 
approach also with respect to fixed 
salary and guaranteed interest pay- 
ments for use of capital. To qualify, 
the payments must not be dependent 
upon the partnership’s having income. 
The partnership takes a business ex- 
pense deduction for such payments, 
and such payments are to be reported 
by the partner for income tax purposes 
at the same time as his distributive 
share of partnership income. 


VI. CLOSING OF PARTNERSHIP 
YEAR AND TERMINATION 
OF PARTNERSHIP 
(Sections 706(c) and 708) 


One of the most confused areas 
under the old law was what happened 
to the partnership taxable year upon 
the death of one of the partners. The 
Supreme Court held that the death 
of a partner ended the partnership 
as to the deceased partner. Guaranty 
Trust Co. v. Comm’r., 303 U. S. 493 
(1938). This bunched income in the 
final return of the deceased partner 
where the partnership and the partner 
were on different taxable years. For 
example, assume that the partner re- 
ports on the calendar year and the 
partnership on a January 31 fiscal 
year basis, and the partner dies on 
December 31. In such a case the 
deceased partner’s final return would 
include 23 months of partnership in- 
come if the partnership is held to end 
as to such partner upon his death. 
This might prove very costly taxwise. 
Fortunately, three circuit courts later 
held that if the partnership agree- 
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ment provided for continuation of the 
partnership upon death of a partner, 
the partnership year would not end 
upon the death of the deceased part- 
ner. Girard Trust Co. v. U. S., 182 F. 
2d 921 (8rd Cir., 1950); Com’r. v. 
Mnookin, 184 F. 2d 89 (8th Cir., 1950) ; 
Henderson v. Com’r., 155 F. 2d 310 
(5th Cir., 1946). But the Second Cir- 
cuit disagreed. Com’r. v. Waldman, 
196 F. 2d 83 (2nd Cir., 1952). Finally, 
the Internal Revenue Service decided 
to follow the three circuits holding 
that a partnership could continue de- 
spite the death of a partner. Rev. 
Rul. 144, 1953-2 C.B. 212; Rev. Rul. 
54-55, I.R.B. 1954-6, 9; Rev. Rul. 54-26, 
LR.B., 1954-2, 118. 


Termination of Taxable Year as to 
Partnership 


As to the partnership itself, the 
new Code specifically provides in § 
706(c) (1) that the partnership taxable 
year does not close merely as a result 
of the death of a partner, the entry 
of a new partner, the liquidation of 
a partner’s interest, or the sale or 
exchange of a partner’s interest. On 
the other hand, the termination of the 
partnership does close the partnership 
taxable year (§ 706(c) (1)). However, 
the word “termination” is narrowly 
defined in § 708(b)(1) to mean only 
the discontinuance of the business 
(no part carried on by any of the 
partners in another partnership), or 
the sale or exchange within a 12- 
month period of 50% or more of the 
total interest both in partnership 
capital and profits. Apparently, such 
a sale could be to the remaining part- 
ners. Also, more than one sale could 
be counted (example—sale of 30% 
interest and then 6 months later sale 
of 20% interest). Disposition by gift 
or death of a partner would not count 
as such a transfer. Special rules are 
provided for mergers or consolidations 
of partnerships. In such cases the 
resulting partnership is to be con- 
sidered a continuation of the old part- 
nership whose members own more 
than 50% of the resulting partner- 
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ship. Similar rules are provided with 
respect to partnership splitups (§ 708 
(b) (2)). 


Closing of Partnership Year as to 
Partner by Inter-vivos Transfer 
(Section 706(c) (2) 


With respect to the individual part- 
ner, the new Code provides that the 
sale or exchange of a partner’s entire 
interest in the partnership terminates 
the partnership taxable year as to 
such partner. The selling partner will 
be required to include in his return 
his distributive share of partnership 
income for the period ending with 
the sale. For example, assume that 
A and B are equal partners in a law 
partnership which reports on the cal- 
endar year and cash receipts basis, 
that B sells his partnership interest 
(basis $5,000) to C for $20,000, and 
that B’s share of the partnership 
earnings up to the date of the sale 
is $15,000. The new law would require 
that $15,000 of the partnership earn- 
ings be taxed to B; that would raise 
B’s basis to $20,000, so that there 
would be no further gain to B on the 
sale of his partnership interest to C. 
This closes a potential loophole where- 
by a selling partner attempted to 
turn partnership ordinary income into 
capital gain on the sale of his partner- 
ship interest prior to the close of the 
partnership taxable year. For a case 
where the taxpayer succeeded, see 
Meyer v. Com’r., 213 F. 2d 278 (7th 
Cir., 1954). The Conference Report 
(H. Rept No. 2543, 83rd Cong., 2nd 
Sess., p. 60) indicates that the regula- 
tions may permit the selling partner 
to estimate from the full partnership 
year his share of partnership earnings 
and thus avoid an interim closing of 
the partnership books. 


A partner who completely retires 
would be taxed as in the case of a 
sale or exchange of the entire partner- 
ship interest. On the other hand, a 
sale or exchange or liquidation of 
only a part of a partner’s interest 
would not close the partnership year 
as to such partner, but would only cut 
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down on his distributive share of 
partnership incomes (§ 706(c) (2) 
(B)). Of course, the termination of 
a partnership would end the partner- 
ship taxable year as to all partners. 
Selling and retiring partners should 
proceed with care because the closing 
of the taxable year in the case of the 
sale or exchange of a partner’s entire 
partnership interest could cause seri- 
ous bunching of taxable income where 
the partner and partnership are on 
different tax years. 


Effect of Death of Partner 


The new Code expressly states (§ 
706(c) (2) (A) (ii)) that liquidation of 
a partner’s interest upon death will 
not close the partnership taxable year 
with respect to such partner before 
the end of the partnership’s taxable 
year. The last return of the decedent 
partner will include only his share of 
partnership income for the partner- 
ship taxable year ending with or with- 
in his last taxable year. Thus, there 
will be no bunching of partnership 
income in the final return of the de- 
cedent partner. Income of the partner- 
ship taxable year in which the death 
occurred, will be included in the re- 
turn of the estate of the decedent or 
his successor in interest (S. Rept. No. 
1622, 83rd Cong., 2nd Sess., p. 386). 
The new law does not say what hap- 
pens where the deceased partner’s 
interest is not liquidated, but the suc- 
cessor in interest merely continues 
as a partner. Presumably, the same 
rules would be applied there as are 
provided for in the case of liquidation 
of the partner’s interest with respect 
to income of the decedent. 


Payments to a Retiring Partner or a 
Deceased Partner’s Successor in 
Interest (Section 736) 
Liquidating payments upon death 
or retirement of a partner are to be 
divided, under regulations, between 
payments for value of the capital 
interest and ordinary income pay- 
ments (§ 736(b) (1)). As to the capital 
payments, the new Code states that 
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they do not include payments repre- 
senting unrealized receivables and 
fees (§ 736(b)(2)). This in effect 
overrules Swiren v. Com’r., 183 F. 2d 
656 (7th Cir., 1950). Also, capital pay- 
ments do not include payments for 
partnership good will (unless the part- 
nership agreement otherwise provides) 
(§ 736 (b)(2)(B)). Payments for 
the capital interest are to be treated 
as distributions by the partnership 
(§ 736(b)(1)). This means that the 
remaining partners may not deduct 
the capital payments, since such pay- 
ments would represent capital ex- 
penditures. As to the distributee, he 
would not be taxed to the extent of 
his partnership basis, and any gain 
or loss realized would be capital gain 
or loss (§ 731(a)). In the case of a 
deceased partner, the basis of the 
partnership interest liquidated in the 
hands of the estate would be the value 
of such interest at the date of death 
of the decedent partner or the optional 
valuation date (§ 742). Accordingly, 
there would probably be no gain or 
loss realized upon liquidation at death 
of the capital interest itself. 


To the extent that the amount paid 
(after March 9, 1954) for a retiring 
or deceased partner’s capital interest 
is attributable to the value of such 
partner’s interest in substantially ap- 
preciated inventory, the Committee 
Report (S. Rept. No. 1622, 88rd Cong., 
2nd Sess., p. 395) indicates that § 751 
(b) (1) (B) would apply and the dis- 
tributee would realize ordinary income 
on the gain. According to the Con- 
ference Report (H. Rept. No. 2543, 
83rd Cong., 2nd Sess., p. 65), the 
amount of the gain to the distributee 
under § 751(b)(1)(B) is determined 
by reference to the partner’s propor- 
tionate share of basis to the partner- 
ship of the unrealized inventory items 
deemed disposed of by the partner to 
the partnership. But where the liqui- 
dation is of a deceased partner’s in- 
terest, the basis of the inventory in 
the hands of the estate would be 
the value at the date of death or op- 
tional valuation date (§ 742) and there 
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would probably be no gain on the in- 
ventory. 


As to the ordinary income payments, 
they would be taxed to the retiring 
partner or the estate or successor in 
interest of the deceased partner, as 
either guaranteed payments or dis- 
tributive shares of partnership in- 
come, and the remaining partners 
would not be taxed on such amounts. 
The right to receive such payments 
would be included in the estate of 
the decedent partner for estate tax 
purposes. The new Code states that 
the ordinary income payments (as to 
decedents dying after December 31, 
1954) are to be treated as income 
in respect of a decedent (§ 753). 
Either the estate or successor in inter- 
est, depending upon who receives the 
income, would be allowed an income 
tax deduction for the estate tax at- 
tributable thereto (§ 691(c)). It was 
not clear under the old law whether 
this deduction was available to any- 
one other than the estate. 


If the recipient of the deceased 
partner’s share of earnings is his 
widow, the new law may extend cer- 
tain benefits as to income splitting. 
The widow has the right under the 
new law to continue to file a joint 
return for two years after the year 
of death of her husband, if she hasn’t 
remarried and if she maintains as 
her home a household which is the 
principal place of abode of a son, 
step-son, daughter or step-daughter, 
who is her dependent (§ 2). For ex- 
ample, if H and W file joint returns 
on the calendar year basis, and H dies 
in 1954, and under the partnership 
agreement his wife is to be paid a 
percentage. of the partnership earn- 
ings through 1956, the wife could con- 
tinue to file a joint return for 1954 
(since the death of her husband 
wouldn’t close the joint return tax 
year—see § 6013(c))—and for 1955 
and 1956 if the requirements of §2(b) 
are met. 


To avoid problems of allocation be- 
‘tween capital and ordinary income 
payments, the partnership agreement 
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should provide how much goes for 
the capita] interest and provide sepa- 
rately as to the amount or percentage 
of partnership income to be paid the 
retired or deceased partner. 


VII. DISTRIBUTIONS BY 
A PARTNERSHIP 


Extent of Recognition of Gain or Loss 
on Distribution (Section 731) 


Ordinarily, no gain or loss is to 
be recognized under the new Code 
upon distribution by a partnership of 
either money or property to a partner. 

Where money is distributed, no gain 
will be recognized to the distributee 
except to the extent such distribution 
exceeds the basis of the partner’s 
interest in the partnership (§ 731(a) 
(1)). This rule applies to both current 
and liquidating distributions (S, Rept. 
No. 1622, 83rd Cong., 2nd Sess., p. 
389). Since the partner will already 
have been taxed on his distributable 
share of partnership profits and that 
would have raised his basis under § 
705(a) (1) (A), a current distribution 
of income in money will ordinarily 
create no problem because it will 
merely offset part of the previous ad- 
dition to the partner’s basis. 

Loss on the other hand will be 
recognized to the distributee partner 
only upon liquidation of the partner’s 
entire partnership interest. Even then 
loss recognition will be confined to 
liquidation cases where the property 
distributed consists entirely of cash, 
unrealized receivables and inventory 
items, the loss recognized being lim- 
ited under § 731(a) (2) to the excess 
of the partner’s basis over the money 
and the basis of the property received 
(usually the partnership’s carried- 
over basis as to these particular prop- 
erty items). For example, if a partner 
with a partnership basis of $10,000 
retires receiving $6,000 in cash and 
inventory with a basis to the partner- 
ship of $3,000, the capital loss recog- 
nized to the partner would be $1,000. 
This loss would be a capital loss, 
since the transaction is treated as a 
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sale or exchange of a partnership 
interest (§ 731). 


As to gain with respect to distribu- 
tions involving property, gain will be 
recognized only to the extent the 
money received exceeds the partner’s 
basis. This rule is applicable to both 
current and liquidating distributions 
(§ 731(a)). For example, if a partner 
with a partnership basis of $10,000 
received a distribution of $8,000 cash 
and property with a basis to the part- 
nership of $3,000, no gain would be 
recognized. If $11,000 had been dis- 
tributed in cash, then $1,000 gain 
would have been recognized. 


No gain or loss would be recognized 
to the partnership itself by reason of 
any distribution to a partner of prop- 
erty or money (§ 371(b)). 


Except with respect to distributions 
in liquidation of a partnership inter- 
est, the above rule may be elected by 
the partnership to apply to all part- 
ners for taxable years beginning in 
1954 (§ 771(c)). 


Basis of Distributed Property 
Other Than Money (§ 732) 


Under the 1939 Code, the basis of 
property distributed in kind to a part- 
ner was “such part of the basis in 
his hands of his partnership interest 
as is properly allocable to such prop- 
erty” (1939 Code, § 113(a) (13)). This 
was determined by the ratio that the 
fair market value of the distributed 
property bore to that of all the part- 
nership assets immediately prior to 
the distribution (GCM 20251, 1938-2 
C.B. 169). Such a rule encouraged 
tax avoidance manipulation by per- 
mitting the partnership to boost the 
basis of appreciated property upon 
current distribution. 


The new Code avoids the strange 
results produced under the former 
rule by providing that in the case of 
current distributions the partner will 
carry over the partnership basis for 
distributed assets (§ 732(a)). This 
is the same rule as adopted for con- 
tributions of property to the partner- 
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ship (§ 722). In other words, property 
will go in and out of the partnership 
currently without any change in basis 
and without any gain or loss being 
recognized to either the partner or 
the partnership. This rule has the 
obvious advantage of extreme sim- 
plicity. A partnership may elect for 
all partners to apply this rule to tax- 
able years beginning in 1954 (§ 771 
(c)). 

By way of limitation, § 732(a) (2) 
provides that the basis of the dis- 
tributed property to the distributee 
may not exceed the basis of his inter- 
est in the partnership reduced by 
any money received in the same tran- 
saction. This is a necessary coor- 
dinating change in view of the pro- 
vision which limits gain on such dis- 
tributions to the excess of money 
distributed over basis (see discussion 
above on § 731(a)). For example, 
assume that partner A, whose partner- 
ship basis is $10,000, receives a cur- 
rent distribution of $4,000 cash and 
property with a partnership basis of 
$8,000; the basis of the property 
would be only $6,000 ($10,000 — $4,- 
000), and there would be no capital 
gain on this distribution. 

The new law confines the carry-over 
basis rule to current distributions and 
to partial liquidation cases and adopts 
a substituted basis rule for cases of 
complete liquidations of a partnership 
interest. The basis to the distributee 
of property distributed to him in com- 
plete liquidation cases will be the 
arjusted basis of his partnership in- 
terest reduced by any money received 
in the same transaction (§ 732(b)). 
The substituted basis rule was adopted 
because the assigning to the distribu- 
tee of the partnership’s basis on liqui- 
dation and the recognition of gain on 
the difference between the basis of 
his interest and the partnership could 
cause recognition of fictitious gain 
or loss (Senate Report No. 1622, 83rd 
Cong., 2nd Sess., p. 95). 


Rules are provided for allocating 
the basis of the distributed property 
where the carry-over basis rule does 


THE FLORIDA BAR JOURNAL 


ce 
Lg 
Ps: 
3 
2 
ART 
| 
= 


not apply. The basis to be allocated 
to the distributed property is first 
applied to any unrealized receivables 
and inventory items, and to prevent 
tax avoidance the basis of such items 
cannot exceed the partnership basis. 
The remaining basis is then allocated 
among the rest of the distributed 
properties in proportion to their ad- 
justed basis to the partnership (§ 
732(c)). 


The substituted basis rules could 
cause some rather fantastic results if 
literally applied. For example, if a 
partner had a $100,000 partnership 
basis and received upon final liquida- 
tion of his partnership interest $40,- 
000 cash, the partner would realize 
a $60,000 loss which would be recog- 
nized under the loss recognition rule. 
However, if the partner received along 
with the money a piece of office equip- 
ment, say a used typewriter, then no 
loss would be recognized and the piece 
of property would have a $60,000 
basis. Although this would be the 
result if the statute is literally ap- 
plied, it may be that the Internal 
Revenue Service may try to invoke a 
de minimis rule. 


Optional Adjustments to Basis of 
Undistributed Partnership Assets 
(§ 734) 


Under the old law, a partnership 
was not permitted to adjust the basis 
of remaining partnership property 
after having made a distribution of 
part of its property to a partner, since 
no gain or loss resulted to the partner- 
ship from such distributions. The new 
Code continues this rule as the general 
rule (§ 734(a)). It has the advantage 
of simplicity and follows the entity 
concept. 


On the other hand, the failure to 
adjust partnership basis produces in- 
equities in certain instances. Accor- 
dingly, an alternative is provided un- 
der §734(b) whereby the partnership 
may elect to adjust the basis of its 
remaining assets to reflect any gain 
recognized to a distributee partner, 
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upon a current or liquidating distri- 
bution, and also to reflect any excess 
of basis of any property to the partner- 
ship over the basis of such property 
to the distributee (thus preventing 
the total loss of basis to the partners 
and to the partnership upon such dis- 
tributions). Conversely, the election 
would require a reduction of basis of 
the remaining partnership assets for 
any loss recognized to the distributee 
partner or for any excess of the basis 
at which the partner takes such dis- 
tributed property over the partner- 
ship basis for such property. Because 
of the limitations provided on recog- 
nition of losses, this decrease in part- 
nership basis could only occur upon 
liquidation of a partner’s entire part- 
nership interest. 


Special rules of allocation are pro- 
vided (§ 755). The first rule of alloca- 
tion is that the adjustments shall be 
made in such a manner as to reduce 
the difference between the fair market 
value and the basis of each asset 
adjusted. In other words, if there is 
an increase in basis to be allocated, 
the entire adjustment must be made 
to assets whose value exceeds their 
basis. The second rule is that if the 
increase or decrease in basis is at- 
tributable to capital assets or depre- 
ciable property, it must be allocated 
to partnership property of like charac- 
ter; and, if it is attributable to other 
property (such as inventory), it must 
be so allocated. In case of increases 
in basis, if the partnership does not 
have any property of like character 
to adjust, the adjustment is postponed 
until the partnership later acquires 
such property; likewise, as to any ex- 
cess of loss adjustment over the basis 
of property of such character. This 
special rule seems designed to prevent 
ordinary income from being turned 
into capital gain and capital losses 
from being turned into ordinary los- 
ses, or vice versa. 


VIII. TRANSFERS OF INTERESTS 
IN PARTNERSHIPS 


In the case of transfers of interests 
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in partnerships, several problems arise 
as to the treatment of basis and gain. 
As to the transferring partner, there 
is a question of what he has sold, a 
capital asset represented by his inter- 
est in the partnership (entity concept) 
or his share of the various partner- 
ship assets (aggregate approach). As 
to the transferee, there is a problem 
as to what adjustments are to be 
made to the partnership interest he 
has acquired in order to reflect his 
cost, if purchased, or the value at 
which he has returned the property 
for estate tax purposes, if inherited. 
Also, there is the problem of whether 
there are to be any adjustments to 
the partnership’s basis and, if so, 
whether such adjustments are to be 
made with respect to the remaining 
partners or merely with respect to 
the transferee. 


Recognition and Character of Gain or 
Loss on Sale or Exchange (§ 741) 


The new Code provides that the 
sale or exchange of a partnership 
interest shall be treated generally as 
the sale or exchange of a capital 
asset. This conforms to the present 
rule of law after a long war with the 
Internal Revenue Service. See GCM 
26379, 1950-1 C.B. 58, revoking GCM 
10092 XI-1 C.B. 114 (1932). Any gain 
or loss is to be treated as capital 
gain or loss unless the partnership 
has unrealized receivables or inven- 
tory items which have substantially 
appreciated in value, in which case 
a portion of the gain or loss is to be 
treated as ordinary income under the 
collapsible partnership provisions of 
§ 751. 


Basis of Transferee Partner’s Interest 
(§ 742) 

The new Code provides that, in 
general, the unadjusted basis to a 
transferee partner of an interest in 
a partnership is to be determined 
under the general basis provisions of 
the new Code. This means, for ex- 
ample, that the basis of a purchased 
interest will be its cost and the basis 
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of an interest transferred upon death 
of a partner will be the fair market 
value of the interest at date of death 
or optional valuation date. 


Optional Adjustments to Basis of 
Partnership Property (§ 743) 


The general rule (§ 743(a)) is that 
the transfer of an interest in the 
partnership, either by sale or ex- 
change or on death of a partner, will 
not affect the basis of the partnership 
properties as distinguished from the 
basis of the transferred partnership 
interest. This conforms to existing 
law. See Robert E. Ford, 6 T.C. 499 
(1946). This rule can lead to rather 
inequitable results in so far as the 
transferee is concerned. If he buys 
his interest at a gain to the seller, 
his basis is cost, but his troubles 
arises out of the fact that the basis 
of the assets to the partnership has 
been unaffected (strict entity con- 
cept) by the trade he made with 
the retiring partner for his interest. 
Thus, if the partnership later sells 
its assets, the new partner may be 
taxed again on something he has al- 
ready paid for when he bought his 
interest. However, if the transferee 
later disposes of his interest, he will 
then realize the benefit of the separate 
basis of his interest in the partner- 
ship. 


For example, assume that AB part- 
nership has purchased an asset for 
$40 which now has a value of $100, 
and has other assets consisting of 
$100 cash; B would have a partnership 
basis of $70 (% of $140). If B sells 
his interest to C for $100, B would 
realize a taxable gain of $30 an C 
would have a partnership basis of 
$100. Assume further that the partner- 
ship then sells the asset for $100; 
there would be a partnership gain of 
$60 ($100 — $40) and 14, or $30, would 
be taxed to C. This would raise C’s 
basis to $180. If the partnership then 
liquidated, C would receive $100 (1% 
of $200) and would realize a loss of 
$30 ($130 basis — $100 distribution), 
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which might balance out the $30 pre- 
viously taxed as a gain to C. 


An election is provided (under §§ 
743(b), 754 and 755) whereby the 
partnership may adjust the basis of 
partnership assets to reflect the in- 
crease or decrease in the basis of a 
transferred interest in the partner- 
ship. These adjustments to partner- 
ship assets will affect only the trans- 
feree partner. The adjusted basis of 
the partnership assets will be in- 
creased or decreased by the difference 
between the transferee’s basis for his 
partnership interest and his propor- 
tionate share of the adjusted basis 
of all partnership property. A part- 
ner’s proportionate share of the ad- 
justed basis of partnership assets is 
to be determined by his interest in 
partnership capital. However, an 
agreement among the partners as to 
contributed property is to be taken 
into account. The special rules pro- 
vided under § 755 for allocating the 
basis adjustment among the partner- 
ship assets have already been des- 
cribed in connection with the discus- 
sion of partnership distributions. It 
is further provided under § 743(b) 
that in the adjustment to property 
subject to depletion, any future deple- 
tion allowance shall be determined 
separately with respect to the trans- 
feree partner’s interest in such prop- 
erty. 


There is in addition a special rule 
provided under § 732(d) which per- 
mits a transferee partner receiving a 
distribution of partnership property 
(other than money) within 2 years 
after acquiring his transferred inter- 
est to elect under regulations the same 
treatment he would have been ac- 
corded if the partnership had made 
an election under § 754 to adjust the 
basis of partnership property at the 
time the partner acquired his interest. 
The regulations may require the ap- 
plication of this special rule where 
the value of all the partnership prop- 
erty at the time of the transfer ex- 
ceeds 110% of its partnership basis, 
regardless of whether the distribution 
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is within 2 years of the acquisition 
of the partnership interest. 


IX. COLLAPSIBLE PARTNERSHIPS 
AND OTHER PROVISIONS 


Unrealized Receivables and Inventory 
Items (Section 751) 


In order to prevent the conversion 
of potential ordinary income into 
capital gain through partnership dis- 
tributions and sales of partnership 
interests, the new Code adopts rules 
designed to retain the character of 
the ordinary income. 


There were no comparable provi- 
sions under the 1939 Code with re- 
spect to partnerships, although so- 
called “collapsible corporations” were 
dealt with by § 117(m) of the 1939 
(Code § 341 of 1954 Code). As a result 
of that omission, so-called “collapsible 
partnerships” were growing in popu- 
larity. This device called for the sale 
of the partner’s interest at a price 
reflecting the appreciated value of the 
partnership inventory at capital gain 
rates to the transferor, followed by 
the liquidation of the partnership, 
and the subsequent disposal of the 
partnership inventory at a stepped-up 
basis and at capital gain rates. 


In the case of all sales or exchanges 
of partnership interests, the new Code 
provides that there shall be treated 
as ordinary gain or loss any amount 
received by a transferor partner in 
exchange for his partnership interest 
which is attributable to either “un- 
realized receivables” or “substantially 
appreciated inventory” (§ 1751(a)). 
The term “unrealized receivables” is 
defined to include any rights to or- 
dinary income which have not been 
included in gross income under the 
method of accounting employed by the 
partnership (§ 751(c)). This provi- 
sion would apply mainly to cash basis 
partnerships which have acquired con- 
tractual rights to income for goods 
or services but have not yet received 
the income under the cash method of 
reporting. “Inventory items” include 
any non-capital assets. Inventory as- 
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sets have “appreciated substantially 
in value” if their fair market value 
exceeds 120% of their adjusted basis 
to the partnership and more than 10% 
of the fair market value of all partner- 
ship property other than money (§ 
751(d)). In effect, the partner is to 
be treated as though he disposed of 
these items independently of the rest 
of his partnership interest. This calls 
for an allocation of a portion of the 
partner’s partnership basis to his 
share of items of unrealized receiv- 
ables and appreciated inventory. The 
allocation is to be made under regu- 
lations. The amount of basis to be 
so allocated shall ordinarily be the 
partner’s pro-rata share of the part- 
nership basis for such property (S. 
Rept. No. 1622, 83rd Cong., 2nd Sess., 
p. 401). 


Certain distributions to a partner 
are treated as sales or exchanges be- 
tween the partner and the partnership 
(§ 751(b)). If the partner receives 
a distribution of unrealized receiv- 
ables or substantially appreciated in- 
ventory in exchange for his interest 
in other partnership property, such 
a transaction is considered a sale by 
the partnership to the partner of un- 
realized receivables or substantially 
appreciated inventory. The partner- 
ship (as constituted after the distribu- 
tion) therefore realizes ordinary in- 
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come and the partner capital gain 
or loss on the distribution. In the 
converse situation, that is, a distribu- 
tion which is equivalent to a disposi- 
tion by the distributee partner of his 
interest in unrealized receivables or 
substantially appreciated inventory in 
exchange for other partnership prop- 
erty, the partner realizes ordinary 
income and the partnership capital 
gain or loss, attributable to the part- 
ners other than the distributee (H. 
Rept. No. 2543, 83rd Cong., 2nd Sess., 
p. 65). 


Character of Gain or Loss on Disposi- 
tion of Certain Distributable Property 
(Section 735) 

Proportionate distributions of un- 
realized receivables or inventory items 
which are not in exchange for the 
partner’s interest in other partner- 
ship property are not themselves 
taxed. However, the gain or loss on 
the later disposition by the distributee 
partner of the unrealized receivables 
is to be considered ordinary gain or 
loss. Moreover, gain or loss on the 
sale or exchange by the distributee 
partner of inventory items within five 
years after receipt of the distribution 
is to be considered ordinary gain or 
loss. It should be noted that this 
rule with respect to inventory items 
is not confined to those that have 
substantially appreciated in value. 
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They tell me that... 


The December issue erroneously an- 
nounced that William S. Fielding had 
opened offices in the Florida Theatre 
Building in Jacksonville. Right build- 
ing, wrong city. Mr. Fielding’s new 
office is in the Florida Theatre Build- 
ing in St. Petersburg, where he has 
practiced for seventeen years. 


Miami attorney Joseph Gassen has 
moved his offices from 311 Lincoln 
Road to the DuPont Building. 


Clarence W. Gariepy now has offices 
at 2734 Ponce De Leon Boulevard in 
Coral Gables. He is associated with 
James W. Moore. 


The November issue of the Commer- 
cial Law Journal carried Miami at- 
torney Herbert U. Feibelman’s article 
on Judge Vincent Giblin’s recent de- 
cision in the Sheiner case. 


President Darrey A. Davis an- 
nounced the appointment of Alexander 
S. Gordon, newly-elected president of 
the Miami Beach Bar Association, as 
a member of the 1955 convention com- 
mittee. 


At its meeting in Orlando on De- 
cember 10 and 11, the Board of Gov- 
ernors appointed Judge Howard G. Liv- 
ingston of Sebring to fill the vacancy 
on the Tenth Judicial Circuit Griev- 
ance Committee created by the death 
of Fairfax T. Haskins. Mr. Haskins 
had served as chairman of the commit- 
tee. 


The President appointed a_ special 
Traffic Court Conference Committee 
to cooperate with the American Bar 
Association traffic court program at 
the Florida Traffic Court Conference, 
to be held at the University of Florida 
on March 3, 4 and 5. Its members are: 
Chairman Harry Arthur Greenberg of 
Miami Beach, Roy E. Kinsey of Day- 
tona Beach, Charles Miller of Jackson- 
ville, Joseph F. Miyares of Tampa, and 
Benmont Tench of Gainesville. 
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Florida graduate Leon Whitehurst, 
Jr. was appointed to fill the unexpired 
term of Judge C. Richard Leavengood, 
of the Civil and Criminal Court of 
Record of Pinellas County. Another 
Florida graduate, John R. Bonner, was 
appointed to replace Whitehurst as city 
judge of Clearwater. 


The Board of Governors of the State 
Bar of Nevada authorized the distri- 
bution to its members of a lithographed 
version of the card entitled “To All 
My Clients”, originally devised by The 
Florida Bar to develop better under- 
standing between lawyers and clients 
with regard to fees. Our own card will 
soon be available in a new, larger and 
more readable form. We note that a 
lawyer in Panama City has placed his 
card on the front of his desk, rather 
than on the top; there, it catches the 
eye of every person sitting in his room 
and curiosity—if nothing else—causes 
clients to lean over and read it. All 
public opinion polls show that far more 
laymen would consult lawyers if they 
felt more certain about the fees 
charged. Our card is an answer to that 
problem. 


Newly-appointed associate judge of 
the Coral Gables Municipal Court is 
University of Miami graduate Edmund 
P. Russo. A former Air Force naviga- 
tor, Russo is now a captain in the 
U.S.A.F.R. local unit. Russo received 
his undergraduate degree at Wesleyan, 
where he was a member of Phi Beta 
Kappa. At Miami, he was elected to 
membership in Omicron Delta Kappa. 
He is now associated with the Coral 
Gables firm of Mayes, Sutton, Murphy 
& Russo. 


A newly-formed Brevard County Bar 
Association reports that its first or- 
ganizational meeting, held in Cocoa on 
December 8, was a great success. Mem- 
bers of the organization committee 
were: Russell Snow, Chairman, A. Max 
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On December 11, a joint gathering of the Board of 
Governors of The Florida Bar and the Junior Bar 
Section met with Orlando laymen and lawyers to hear 
a discussion of the latest draft of the Judicial Council. 
Proposals were outlined by three noted lawyers. From 
left, they are William A. McRae, Jr., of Bartow, E. Dixie 
Beggs of Pensacola and Circuit Judge C. E. Chilling- 
worth of West Palm Beach. McRae is a past president 
of The Florida Bar; Beggs is past president of The 


Florida State Bar Association. 


Brewer and Richard A. Lawrence. Ap- 
proximately 95 percent of the members 
of the Bar in Brevard County attended. 
Guest speaker was Farris Bryant. New- 
ly-elected officers are: President John 
Wahl of Cocoa, Vice-President A. T. 
Rossetter of Melbourne, and Secretary- 
Treasurer Charles Williams of Titus- 
ville. President Wahl has appointed 
committees on by-laws, a county law 
library, minimum fees, and legal in- 
stitutes. 

Presented to Governor Munoz of 
Puerto Rico was the first bi-lingual 
statute service in the Western Hemis- 
phere. It was published by Equity 
House in New York. Florida Bar mem- 
ber Meldrim Thomson, Jr. is president 
of the publishing firm and former Mi- 
amian Linton M. Collins is its secre- 
tary. Collins now practices in Wash- 
ington. 

Michael Zukernick has returned to 
the practice of law after two and one- 
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half years in the Army as Ist Lieuten- 
ant in the Judge Advocate General’s 
Corps, one and one-half years of which 
were spent in Korea. He will be as- 
sociated with his father, Harry Zuker- 
nick, at 420 Lincoln Road, Miami 
Beach. The senior Zukernick is im- 
mediate past President of Miami Beach 
Bar Association and 1955 Convention 
Chairman of The Florida Bar. 

The November 22 edition of the Sf. 
Petersburg Times reprinted Federal 
Judge Dozier A. DeVane’s article on 
“Juvenile Delinquency,” first seen in 
these pages. 

North Miami Beach attorney George 
L. Jackman, former investigator for the 
U. S. Treasury Department and now 
President of the North Miami Beach 
Jaycees, has been appointed to the city 
civil service board. 

Miami graduate Mrs. Jean Davis 
King, formerly of Coral Gables, was ap- 
pointed to a position in the Internal 
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Security Division of the Justice De- 
partment. A Naval Reserve lieutenant, 
Mrs. King has been active in the Navy’s 
security program. 

Newly-appointed U. S. Commissioner 
is James S. Byrd, Orlando attorney. 

Stetson graduate William Singleton, 
formerly of Daytona Beach, passed the 
Nevada Bar examination and is now in 
partnership with John C. Mowbray at 
Las Vegas. 

Jacksonville Municipal Court Judge 
Charles Miller and E. John Nelson have 
formed a partnership with offices in 
the Consolidated Building. 

Florida graduate William D. Green, 
formerly of Tallahassee, has opened of- 
fices in the Bloodworth Building in 
Perry. 

Featured speakers at a regional con- 
ference of The Florida Clearing House, 
held at the University of Florida, were 
William A. McRae, Jr. of Bartow, and 
Donald K. Carroll of Jacksonville. 

Quentin T. Eldred of Miami, attorney 


for the Legal Aid Society of the Dade 
County Bar Association, was elected 
to the board of directors of the nationa} 
Legal Aid Association at its annual 
conference in New Orleans. 

Newl:-elected president of the Four- 
teenth Judicial Circuit Bar Association 
is J. Frank Adams of Blountstown. He 
succeeds Cecil Costin, of Port St. Joe. 
Other officers named are B. L. Solomon 
of Marianna, vice-president, and Virgil 
Mayo of Blountstown, secretary-treas- 
urer. 

Former University of Miami law pro- 
fessor George H. Pickar, who has 
served as adviser to the CAB in Wash- 
ington, was named city judge of Opa 
Locka. 

Newly elected officers of the Lake- 
land Bar Association are William G. 
Carver, President and Thomas M. 
Langston, Secretary-Treasurer. 

Recently appointed City Attorney 
for the city of Sebring is Joseph Mac- 
Beth. 


Nominating Petitions for Members of the 


Board of Governors 


The Florida Bar will elect representatives on the Board of Governors in 


the ODD numbered circuits in 1955. The Ist, 3rd, 5th and 7th circuits will be 
entitled to elect one member each; the 9th, 13th and 15th circuits will be entitled 
to elect two members each; the 11th circuit will be entitled to elect three members. 

For more specific instructions, your attention is directed to Section 1 of 
Article II of the By-Laws of The Florida Bar: 


ARTICLE II 
Board of Governors 
1. Nominations for representatives on the Board of Governors from each 
of the judicial circuits shall be made by written petition signed by not less than 
five active members of the Bar in good standing. Any number of candidates may 
be nominated on a single petition, and any number of petitions may be filed, but 
all candidates named on a petition and all members of the Bar signing the same 
shall be residents of the judicial circuit to represent the nomination which is 
being made. Nominees shall endorse their written acceptance on such petitions. 
All nominating petitions shall be filed with the Secretary-Treasurer of the Bar, 
or shall be postmarked prior to midnight on January 31. On a date to be fixed 
by the President, and not later than the end of the first week in February, the 
nominating petitions shall be canvassed by the Secretary-Treasurer of the Bar 
and the Clerk of the Supreme Court, and they shall thereupon certify, in writing, 
the names of all persons who have been properly nominated. 
KENNETH B. SHEROUSE, JR. 
Executive Secretary and Treasurer 
The Florida Bar 


536 THE FLORIDA BAR JOURNAL 


: 
: 


N 
SY 
N 
SS 
\ 


News 


and 


Notes 


from 
LAWYERS’ TITLE GUARANTY FUND 


Phone 3-6444 


P. O. Box 2671 


Orlando, Florida 
(Copy prepared by Elmer O. Friday, Jjr., Executive Secretary) 


During November members issued 
guarantees to 350 Owners and 207 
Mortgagees totaling $5,664,121.21. Ag- 
gregate contributions for the month 
were $11,968.30, $11,828.67 Additional 
and $139.63 Initial. Expenses for the 
month were $4,533.83. Net additions to 
Fund assets were $7,434.47. 


MEMBERS ISSUING THEIR 
FIRST GUARANTEES 
Glenn Bryan Smith, Jr. Miami 
Joseph A. Varon, Hollywood 


FIRMS ISSUING 6 OR 
MORE GUARANTEES 
McGee, McGee & Ewing, Lake Worth, 
26 
Henderson, Franklin, Starnes & Holt, 
Ft. Myers, 12 
English, McCaughan & O’Bryan, Ft. 
Lauderdale, 11 
Hunter & Paoli, Hollywood, 7 
Kass & Fuller, Miami, 6 
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Kovner & Mannheimer, Miami Beach, 
6 

McCoy & Love, Lake Worth, 6 

Nowlin & Adams, Delray Beach, 6 

Sheppard & Woolslair, Ft. Myers, 6 

Sutton & James, Ft. Lauderdale, 6 


INDIVIDUALS ISSUING 4 OR 
MORE GUARANTEES 
Irving F. Kalback, Miami, 25 
Stephen A. Spear, Ft. Lauderdale, 25 
Edward H. Levin, Miami, 21 
William D. Hixon, Naples, 20 
John R. Day, Lake Worth, 20 
Stephen Hessen, Coral Gables, 11 
Philip Schlissel, Miami Beach, 11 
Robert F. Cromwell, Riviera Beach, 
10 
J. C. Satterfield, Dunedin, 9 
William D. Goza, Jr., Clearwater, 8 
Irwin L. Langbein, West Palm 
Beach, 8 
Herman I. Bretan, Miami, 7 
Jerrold F. Jacob, Lake Worth, 6 
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Richard M. Sauls, Hollywood, 6 

G. H. Martin, Ft. Lauderdale, 5 

J. C. Sapp, Green Cove Springs, 5 

Leo M. Alpert, Miami, 4 

William K. Chester, 
Beach, 4 

Howard E. Warns, St. Petersburg, 4 


LARGEST GUARANTEES ISSUED 


Malvin Englander, Miami Beach, 
$212,000.00 

Nestor Morales, Miami, $135,000.00 

A. J. Thomas, Jr., Starke, $85,000.00 

Henry M. Waitzkin, Miami Beach, 
$85,000.00 

Walters, Moore & Costanzo, Miami, 
$79,000.00 

William D. Hixon, Naples, $60,000.00 

Hylan W. Kout, Miami Beach, 
$55,000.00 

William D. Hixon, Naples, $50,000.00 

William J. Castagna, Clearwater, 
$48,500.00 

Walton, Hubbard, Schroeder, Lantaff 
& Atkins, Miami, $45,000.00 


NEW MEMBERS 


Bates & Lowry, Gainesville 

P. B. Howell, Leesburg 

Regulation 4: We wish to again 
point out the importance of Regulation 
4 which, in effect, prohibits the issu- 
ance of either an Owner or Mortgagee 
guarantee on any property wherein the 
issuing member has either a direct or 
indirect interest in the title. (There 
are certain circumstances in which the 
provisions of this section shall not be 
applicable.) 

Violation of this section shall sub- 


West Palm 


ject the member to having his member- 
ship terminated. 


Membership: The fact that a per- 
son is a member of The Florida Bar 
does not, per se, entitle him to member- 
ship in the Fund. 

A person desiring membership makes 
written application to this office, which 
is acted upon by a local membership 
committee, composed of Fund members 
practicing within the locality wherein 
the applicant practices and thus better 
qualified to pass on the applicant’s 
qualifications as an examiner and his 
moral and ethical characteristics. The 
trustee for a circuit is ex officio chair- 
man of the membership committee for 
his circuit. The names of the other 
members of a committee are kept un- 
known except to the committee and 
the person in the Fund organization 
that handles applications. 

The initial contribution (member- 
ship fee) is $200.00 for an individual 
who has practiced more than two years 
—one-half of this amount if the length 
of time practiced is less than two years. 
(If the applicant has practiced less 
than two years the membership com- 
mittee has no discretion ... if accepted 
he must be on a fully restricted basis. 
If he has practiced more than two years 
then the committee has discretion. As 
a restricted member he must have a 
non-restricted member join with him 
in issuing a guarantee.) In the event 
of a partnership, the fee is $200.00 for 
the first member, $150.00 for the sec- 
ond, $100.00 for the third and $50.00 
for the fourth and all others. 


WE BUY 
209 North Third 
H. D. BENEDICT, President 


LAW BOOKS — THOMAS LAW BOOK COMPARY 


PUBLISHERS — DEALERS — IMPORTERS 
- WE SELL . 
Telephone Main 2236 
4 


W. W. MATTHEWS, Secretary 
LET US KNOW YOUR WANTS 


IN BUSINESS SEVENTY YEARS 
- « WE EXCHANGE 


St. Louis 2, Missouri 
. H. BOLLENBACH, Vice-President 
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DIVORCE IN THE AMERICAS 
b 
IRELAND & DE GALINDEZ 
DIVORCE LAWS 


of all 
STATES — U. S. POSSESSIONS —- CANADA 
BRITISH AMERICAN COLONIES — FRENCH AMERICAN COLONIES 
DUTCH AMERICAN COLONIES — LATIN AMERICAN COUNTRIES 
SOUTH AMERICAN COUNTRIES 


1 Volume $12.50 
Published by 
DENNIS & COo., INC. 
251 MAIN STREET BUFFALO 3, NEW YORK 
WANTED: 


Florida Bar Journals Vol. 5, No. 4 (’31); Vol. 17, Nos. 2 and 3 (’43); Vol. 
22, Nos. 4 and 6 ('48); Vol. 23, No. 6 (’49); Vol. 24, Nos. 2 and 6 (‘50). 
The Harrison Company, P. O. Box 4214, Atlanta 2, Ga. 


HELP WANTED — MALE: 


Young lawyer, preferably with some experience in the practice of permanent 
employment in our Editorial Department. — The Harrison Company, P. O. Box 
4214, Atlanta 2, Georgia. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 


Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us. 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fis. 


WANTED: 


Used Florida Supreme Court Reports and Used Florida Statutes Annotated— 
both complete. Reply to Box EB, The Florida Bar Journal. 


FOR SALE: 


Collier on Bankruptcy, complete, with three new August, 1954 sections. 
Edgar Johnson, 5 S.E. Ist Street, Gainesville. 


FOR SALE: 


Corpus Juris system complete through Volume 84 of C.J.S. and Florida Statutes 
Annotated, both with latest pocket parts, also 30 volumes of Southern 2nd, 
all in A-1 condition. Write to P.O. Box 67, High Springs, Florida. 


The Bar Refresher Institute for Florida 


Instruction and Lectures 
March 6-20 


For the March Florida Bar Exam 
P. O. Box 102, Tallahassee — Phone 3-1279 
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List of Current Applicants for Admission to 
The Florida Bar 


Following is a list of current applicants for admission to The Florida Bar. 

All Members of the Bar are urged to contact the State Board of Law Ex- 
aminers, Supreme Court Building, Tallahassee, Florida, about any of the following 
individuals and comment on their fitness and qualifications for admission to The 
Florida Bar. All information is treated as confidential. 


FLORIDA 


ALLANDALE 

Tharp, Norman A., Stetson, 1-55 
CLERMONT 

Lassiter, Richard W., Stetson, 1-55 
CRESTVIEW 

Douglass, Wm. D., Jr., U of F, 1-55 
DANIA 

Gregory, John B., Jr., U of M, 1-55 

Ryan, Archibald J., Jr., U of F, 1-55 
FT. LAUDERDALE 

Dunifon, Wm. Dale, U of Cinn., 6-22 

Johns, Joseph A., Akron LS, 1929 

Lang, Henry J., U of M, 1-55 

Norman, Donald H., U of M, 1-55 

Pierce, Wm. R., U of M, 1-55 
GAINESVILLE 

Burton, John S., U of F, 1-55 

Jones, Herbert J., U of F, 1-55 

Mann, John B., Jr., U of F, 1-55 

Rhubottom, Andrew L., U of F, 1-55 
JACKSONVILLE 

Boney, George F., Harvard, 6-54 

Britton, Clara A., Stetson, 1-55 

Griffin, J. Benj., U of F, 1-55 

Sohn, Gerald, U of F, 1-55 

Tumin, David U., Yale, 6-54 

Winegeart, Branch L., Jr. 

Wash. & Lee, 6-52 


MELBOURNE 
Carroll, George E., U of F, 1-55 


GREATER MIAMI AREA 


CORAL GABLES 
Carlisle, Vernon R., U of M, 1-55 
Garnett, Wm. J., U of M, 1-55 
Pruitt, Wm. H., U of M, 1-55 
Rogells, Walter F., U of M, 1-55 


MIAMI 

Albert, Harvey P., U of 1 
Blum, Stephan A., U of M, 1 
Burnett, Martin a U 

Cohen, Jerome J., U o 6 
Culp, Paul J., U of M, 1-55 
Cruz, Delio, U of M, 1-55 
Dollar, Delton T., U of M, 1-55 


Edwards, Joseph R., U of M, 1-55 
Frier, Alvah H., Jr., U of M, 6-54 
Goldman, Harold, U of M, 6-54 

Greenfield, Alan E., U of M, 1-55 
Heiman, Eugene C., U of M, 1-55 


Hinckley, Harry G., Jr., U of M, 1 
Kramer, Michael H., U of M, 8-54 
Philips, Dorothy Mae, DePaul LS, 1943 
Roth, Leon A., U of M, 1-55 

Siegel, Edward, U of F, 1-55 

Stein, Harry, U of M, 1-55 

Sudduth, Jack A., U of M, 1-55 

Vance, Alice B., U of M, 1-55 

Vega, George, Jr., U of F, 1-55 

Welsh, Donald C., U of M, 1-55 

Westlake, Edward L., Cumberland U 6-54 
Zacharias, Fred. J., U of M, 1-55 


MIAMI BEACH 
Ely, Robert B., U of ee 3-53 
Epstein, Stanley, U of M, 1-55 
Kapit, Wynn, U of M, 1-55 
Stone, Richard B., Columbia LS 2-54 
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MIAMI SPRINGS 

Garrick, Wallace I., U of M, 1-55 
ORLANDO 

Burns, John L., Stetson, 1-55 

Roth, Robert H., U of F, 1-55 
PENSACOLA 

Meeker, Rusley C., U of F, 1-55 
QUINCY 

Blackburn, Aifred B., Jr., U of F, 1-55 
ST. PETERSBURG 

Hamilton, Orman L., U of M, 1-55 

McCoy, Francis T., U of F, 1-55 

Wagner, Eric E., Stetson, 1-55 
TALLAHASSEE 

McCarey, John E., U of M, 1-55 
TAMPA 

Budzinski, Casimer J., U of F, 6-54 

Garnett, Edward L., U of M, 8-54 

Guarisco, Peter, U of M, 1-55 
WEST PALM BEACH 

Gray, Harold, Valpariso U, 8-51 


ALABAMA 
ANDALUSIA 

Prestwood, Roger A., Atlanta LS 1939 
HUNTSVILLE 

Carter, Richard C., Jr., U of Ala., 1-55 


CONNECTICUT 
BRIDGEPORT 

Paprocki, George M., U of M, 6-54 
GREENWICH 

Candee, Mark C., Yale, 6-27 
NEW HAVEN 

Braemer, Hugo H., U of M, 1-55 
SOUTH WINDSOR 

Barry, Thomas H., U of M, 6-54 


DISTRICT OF COLUMBIA 
Aulsbrook, Knight G., Harvard, 6-29 
Johnson, Howard L., Georgetown U, 6-41 
Morgan, Edward P., Georgetown U, 1939 


GEORGIA 
ATLANTA 

Weiner, Beryl H., U of Ga., 3-55 
DECATUR 

Wilson, George O., III, U of Ga., 3-54 
SAVANNAH 

Barrow, Arthur E., U of F, 6-54 


ILLINOIS 
CHICAGO 
Knight, David W., U of Mich., 10-38 


ELMWOOD PARK 
Canale, Joseph, U of M, 1-55 


RIVERSIDE 
Radosta, Adolph J., U of Chicago, 6-25 
McCormick, Arthur F., U of M, 1-55 


EAST CHICAGO 
Georgieff, George R., U of M, 1-55 


GARY 
Steward, Harrison B., Valparaiso U, 6-15 
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KENTUCKY OHIO 


PARIS LORAIN 
McDaniel, Mildred Lee, U of M, 1-55 Armstrong, James E., U of M, 1-55 
ROCKY RIVER 
MARYLAND Allen, Thomas E., U of M, 6-54 
SILVER SPRINGS 
Richards, Wm. R., Geo. Wash. U, 2-50 OKLAHOMA 
TIMONIUM OKLAHOMA CITY 
Lloyd, Leo E., U of Md., 6-54 Johnson, John B., U of Okla, 6-25 
MASSACHUSETTS PENNSYLVANIA 
FALL RIVER PITTSBURGH 
Rioux, Albert J., U of M, 1-55 Flynn, Wm. J., U of M, 1-55 
PHILADELPHIA 
MICHIGAN Goldberg, Louis B., U of Pa, 6-31 
BAD AX RYDAL 
Clark, David C., Jr., Stetson, 1-55 Grimditch, Wm. H., Jr., Temple U, 10-50 
SCOTTSDALE 
MISSOURI Momyer, Joe Bell, Stetson, 6-54 
LEXINGTON SCRANTON 
Anton, Alfred J., Geo. Wash. U, 9-49 Jones, Norman W., Geo. Wash. U, 2-54 
VALLEY PARK SWISSDALE 
Ralph, Richard F., Jr., U of Mich. 2-50 DiBernardo, Carl, U of M, 1-55 
NEW JERSEY TENNESSEE 
ATLANTIC CITY KNOXVILLE 
Freed, Lawrence M., N.J. LS, 6-34 Fox, James H., U of M, 1-55 
FAIRLAWN MEMPHIS 
Humphreys, Wm. F., U of M, 1-55 Hackett, Thomas A., St. Johns U, 2-37 
NEW YORK TEXAS 
BROOKLYN BEAUMONT 
Rubin, Leonard H., Brooklyn LS, 6-53 Hanlon, Thomas J., III, U of Texas, 1-47 
Klingon, Mortimer R., NYU, 8-51 
BUFFALO VIRGINIA 
O’Connor, Richard P., U of Buffalo, 6-50 CHARLOTTESVILLE 
HORNELL Ford, Edwin I., II, U of Va, 6-53 
Reynolds, Richard H., U of M, 1-55 
NEW YORK — WEST VIRGINIA 
Greenman, Isaac B., » 
? HUNTINGTON 
Palmer, Robert M., St. Johns U, 6-51 . . 
Shukat, Abraham H., St. Johns U, 1932 Newman, Keith L., U of Mich, 2-49 
Sitomer, Walter, Brooklyn LS, 6- 
Wall, Herbert I., U of M, 1-55 WISCONSIN 
SCHENECTADY MARINETTE 
Versaci, Romolo U., Albany LS, 6-54 Hurtig, Wm. E., U of M, 1-55 
MILWAUKEE 
mg Richard T., U of M, 1-55 Stanich, Albert M., Marquette U, 7-49 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


on us. 


The Barnett National Bank 
of Jacksonville 


MEMBER F.D.I.C. 
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ALBERTS, NORMAN DEWE, JR. and Mc- 
INTOSH, KENNETH W.: Ultra Vires 
as a Defense in the Corporation 
Law of Florida . 

Barns, Paut D.: Florida’s Final Ap- 
pellate Jurisdiction 

BLocu, CHaRLEs J.: The Selection of 
Federal Judges 

BLOCKER, JOHN C.: Annual Conven- 
tion Program 

DEVANE, DOZIER A.: 
quency 

FEIBELMAN, HERBERT U.: Florida’s Ju- 
dicial Council 

GREEN, Causey S.: Our Children Are 
Ours 

HEMPHILL, EDWARD STROBEL: The New 
Concept of Treaties and The Brick- 
er Amendment 

HEWETT, J.: Statutory and 
Court Rule Inconsistencies................ 

HILKEY, CHARLES J.: The Last Clear 
Chance Doctrine in Florida and 
Georgia—A Comparison 

Hotcoms, LyLe D.: Records a Young 
Lawyer Should Keep.......................... 

JENNINGS, CLARK W.: The Implied 
Warranty Theory of Liability Re- 
cently Adopted in Floridda.................. 

JOHNSON, MALcoLtm B.: Poor System 
for Selecting Judges 

KuvIn, HERBERT A.: Filling a Crying 
Need for Legally Educated Person- 
nel for Industry 

LEWIS, Myron H.: The Recent 1953 
Amendments to the Uniform Me- 
chanics’ Lien Act 


‘Juvenile Delin- 


51 
282 
298 
115 
357 

73 
107 


89 
167 


24 
393 


46 
401 


81 


99 


McINTOSH, KENNETH W. and ALBERTS, 
NorMaNn DeEweEY, JR.: Ultra Vires as 
a Defense in the Corporation Law 
of Florida 

MERRITT, MARJORIE: What I Learned, 
and Saw, tn 

MILLER, GEORGE JOHN: Why Hold a 
Legal Ethics Institute?...................... 

NICHOLLS, G. V. V.: The Fundamen- 
tals Of Good Draseing 

NICHOLSON, FREDERICK A.: The Treaty 
Power and The Bricker Amendment 

NorMAN, J. WILLIAM: How Congress- 
men Can Help 

RAEMER, C. M.: Federal Taz Liens...... 

ROBERTS, BrucE: Press Comments...... 

RotHu, H. N.: The Debate on Legal 
Education 

STEINBERG, FRANK: Taz Savings by 
Resort Hotels ... 

STEPHENS, RICHARD B.: The Bricker 
Amendment—An Introduction ........ 
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Appeal and Error: “The Case for 
Extending Interlocutory Appeals 
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Let's Be BRIKE... 


WE akE equipped to give you prompt, efficient 
and economical service in printing your legal 
briefs. Our experience and know-how over two 


decades, enable us to produce a printed brief for 
you at $3.00 per printed page. Send your next brief 
to Rose—and see how easy it is to be satisfied. 
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Florida's Finest 
HOTELS... 


COFFEE SHOPS 

FREE RADIO 

IN EVERY ROOM 


w 


ALL ROOMS 
PRIVATE 


KLOEPPEL 
HOTELS 


Someone Missing? 


We locate: 

Heirs to estates, 
Beneficiaries, 
Legatees and 
Property Owners. 


We compile genealogies 
and prove authenticity 
of next of kin. 


We have correspondents 
all over the world. 


Investigations made 
on a contingent or 
per diem basis. 


We cooperate with 
attomeys on an 
ethical basis. 


ALTSHULER 
GENEALOGICAL SERVICE 


920 Seybold Building 
36 N.E. Ist Street Miami, Florida 


PHONE: MIAMI—3-0960 


writings, notes, 


American Republics. 


Latin-American organizations. 


vigilant supervision of our Personnel. 


Executive Office: 


HANDWRITING EXPERT AND DOCUMENT EXAMINER 


HERMAN V. BENNETT Former Federal Agent 


EXAMINER AND PHOTOGRAPHER OF QUESTIONED DOCUMENTS 
Consultant on questioned Handwriting and Typewriting, Pens, 

Inks, Paper, Erasures, additions, falsifications, seals, stamps and 

questions of similar character Scientifically investigated. 

Special Document Photographs prepared to accompany Reports, 
and for Court Demonstrations. Your inquiry solicited on all mat- 
ters pertaining to Handwriting in wills, contracts, anonymous 
deeds, books of account, election ballots, etc. 
Completely equipped modern laboratory, including ultra-violet and 
infra-red ray apparatus. 


Pan American Secret Service, Inc. 


Invites inquiries from Florida’s leading attorneys, law firms, banks, industrialists and business 
executives on all matters requiring competent investigators. We do not solicit domestie relations 
cases. References of integrity and ability furnishd upon request. 

Legitimate detective work in all its branches transacted in all parts of the world. 

Special facilities for investigations in Havana, Cuba, Nassau, N. P. Bahamas and the Latin- 


We solicit inquiries to act as confidential emissaries ror a select clientele in financial and 
’ commercial matters throughout the Latin-American republics. 

Through our years of activities as detectives for the Pan-American Airways we have developed 
reliable sources of information, important contacts with secret police organizations and special 
facilities for rendering an invaluable service to our clientele. Our operatives are Spanish- 
speaking investigators and we enjoy the confidence of the Cuban Secret Police and similar 


Mr. Bennett is a former Federal Agent, is Member of the WORLD 
SECRET SERVICE ASSOCIATION, also THE ASSOCIATION OF BRITISH 
DETECTIVES—President of the FLORIDA ASSOCIATION OF DETEC- 
TIVE AGENCIES, INC.—President of the GREATER MIAMI ASSOCIATION 
OF DETECTIVE AGENCIES, and a Member of THE PUBLIC AFFAIRS 
COMMITTEE of THE MIAMI CHAMBER OF COMMERCE. 

Our organization marks the peak of progress in secret service oper- 
ations. It is the product of long and varied practical experience. A high 
degree of efficiency is maintained by the careful selection, discipline and 


908-9 Olympia Building 
MIAMI 32, FLORIDA 
Telephones: Day—3-2050; Nite—2-8137 -Opr. #102 


Ethical Detectives Since 1894 
LICENSED AND BONDED 


JANUARY, 1955 
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FLORIDA A & M UNIVERSITY 
COLLEGE OF LAW INSTITUTE 


(with the cooperation of the Legal Institutes 
Committee of The Florida Bar) 


FEBRUARY 10th 


PRACTICE AND PROCEDURES BEFORE THE 
ADMINISTRATIVE AGENCIES OF FLORIDA 


The first day of the Institute will be devoted to the con- 
sideration of problems involved in the preparation, hearing and 
adjudication of cases before bureaus, commissions and admin- 
istrative tribunals generally, with particular reference to the 
Industrial Commission, Railroad and Public Utility Commission 
and the Parole Board. Members of the Bar, experts in this 
subject, commissioners, directors and other administrative 
personnel will lead the discussions. 


FEBRUARY 11th 
INTERNAL REVENUE ACT OF 1954 


Leading experts will discuss the tax problems of farmers, 
businessmen, and salaried employees; in addition some problems 
in estate planning will be analyzed. 


@ The Institute sessions are open to all members of the 
Bar, law students, certified public accountants, and their guests, 
as seating capacity will allow. No registration or other fee is 
required for participation. 


@® Further information may be obtained from Institute Com- 
mittee Chairman Fred G. Minnis at the Florida A & M University 
College of Law, Tallahassee. 
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Sefore You Close 


Have you checked your calendar for the important 
dates listed? 
January 22— 


Conference on current problems in the field 
of legal education and admission to the Bar, 
to be held at the new Stetson College of Law. 


see page 465 
January 29— 


Judicial Council meeting at Tallahassee. 


February 10, 11— 
Florida A. & M. Institute on Tax and Ad- 
ministrative Law. 


see page 546 
February 25— 

Institute on current problems in legal ethics 
to be held at the University of Miami School 
of Law. Co-sponsored by the Dade County 
Bar Association, the University of Miami 
and The Florida Bar and conducted by the 
Committee on Legal Education and Admis- 
sion to the Bar. Banquet follows. 


see pages 463-464 
March 3, 4, 5— 


Florida Traffic Court Conference at Gaines- 
ville (co-sponsored by The Florida Bar). 
Will your Municipal Judge attend? 


March 28, 29, 30— 
Pre-Convention Institutes. 


March 31, April 1, 2— 
Annual Convention. 


see page 460 


see page 467 
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FLORIDA LAW AND PRACTICE 


A COMPLETE ENCYCLOPEDIA 
OF LIVING FLORIDA LAW 


FOR FLORIDA LAWYERS 
BY 


FLORIDA LAWYERS 


AUTHORS WHO KNOW THE PECULIARITIES OF THE 
FLORIDA LAW 


Write for details, including free examination 


of Volume One, soon to be published. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
POST OFFICE BOX 4214 ATLANTA 2, GA. 


SERVING THE LAWYERS OF THE SOUTH FOR MORE THAN 47 YEARS 
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